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THE HARTER ACT: RECENT LEGISLATION IN 
THE UNITED STATES} RESPECTING BILLS OF 
LADING.! 


The subject of the relation between the common carrier by 
sea and the shipper of goods upon the carrier’s vessels, has been 
dealt with in various commercial codes. The rights obtained 
by the holder of the bill of lading, who has either purchased 
outright the goods mentioned in that instrument, and obtained 
an assignment of it, or has made advances upon the faith of it, 
have also been the subject of legislation both in England? and 


in the United States. 


In the United States the Federal Congress has not passed any 


statute upon the subject. 


But it has been dealt with by the 


legislatures of several of the States constituting the Union.* 

The general object of these statutes is to make bills of lading 
negotiable to a greater extent than they were by the common 
law of England and the United States. 


1 A paper read at the annual meet- 
ing of the International Law Associa- 
tion, held at Buffalo, U. S. A., Septem- 
ber 1, 1899, by EVERETT P. WHEELER, 
of New York City. 

2 The Bill of Lading Act, 18 and 19 
Vict., c. 111. 

8 California, Civ. Code, Secs. 2126- 
2182; Louisiana, Rev. Stat., Secs. 
2482, 2485; Maryland, Laws 1876, ch. 

VOL. XXXIII. 


262, Sec. 1; Rev. Code, 1888, p. 117; 
Missouri, Rev. Stat. Ed. 1889, Secs. 
745, 746, pp. 258, 259; New York, Rev. 
Stat., 9th Ed., Vol. III., p. 2006; 
Pennsylvania, Brightly’s Purdon Dig., 
p. 165, pl. 1, Act of Sept. 24, 1866; 
Wisconsin, Rev. Stat., Ed. 1898, Secs. 
4194, 4424. 

It is quite possible that this list is 
not complete. 
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But the author of this paper has not found it practicable to 
examine in detail the scope of these various statutes nor the con- 
struction that has been put upon them by the courts, before 
whom questions arising under them have come for adjudication. 

Neither has it seemed advisable to consider here the statutes 
that have been enacted in Great Britain and the United States 
or the various maritime codes of Europe, with reference to the 
limitation of the liability of shipowners. These do, it is true, 
affect the liability of carriers on bills of lading issued by them, 
but their provisions are irrespective of. the language of the bill 
of lading, or of the question whether or not any bill of lading 
has been issued. To consider them with any fullness would 
require a volume. It seems, therefore, that it is more desirable 
for every reason to limit the scope of this present paper to the 
consideration of recent legislation of the Congress of the United 
States upon the subject of bills of lading. 


I. History or THe Harter Act. 


The Act of Congress referred to was approved February 13, 
1893.1 It is entitled ** An Act Relating to Navigation of Vessels, 
Bills of Lading, and certain obligations, duties and rights in con- 
nection with the Carriage of Property.’’ It is commonly known 
as the Harter Act, because it was introduced by Michnel D. 
Harter, an enlightened and public-spirited member of Congress 
from the State of Ohio. The act took effect July 1, 1893. It 
is of such importance to all persons interested in ocean com- 
merce of the United States, that a copy is appended to this 
paper. 

The original act wax somewhat crude, but as finally adopted, 
it was carefully considered legislation. It was the outgrowth of 
a controversy between shipowners, shippers and underwriters, 
that had been going on, at least since 1886. The questions in- 
volved had been discussed before this association, before 
chambers of commerce and exchanges in the great cities of 
America, England, and Germany. Petitions had been presented 
to the British government urging legislation in reference to the 


1 27 U. S. Stat. at Large, p. 445. 
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form of bills of lading, and bills with a similar object had been 
introduced in Congress. The earlier history of this controversy 
is given in Wendt’s Papers on Maritime Legislation. 

The real occasion for this discussion was a feeling, shared by 
all who are interested in commerce, that the common law of 
England, which had become the common law of all English- 
speaking countries, was too onerous in dealing with the liability 
of common carriers. As well known, this law made the common 
carrier liable for all losses except those arising from the act of 
God and the public enemy. Ata very early period a few addi- 
tional exceptions were introduced into bills of lading. As com- 
merce came to be carried on in larger vessels, of more complicated 
construction, belonging to large corporations, and of necessity 
managed by a multiplicity of agents, the number and variety of 
the exceptions inserted in bills of lading increased greatly. The 
competition which existed between different lines of common 
carriers tended in the same direction. One line would introduce 
far-reaching clauses of exemption, and perhaps afterwards re- 
duce its rates of freight in order to attract business.! 

The more limited the liability assumed by the carrier, the 
lower the rate at which he can afford to do the business. Com- 
petition, therefore, induced other lines to insert similar ciauses 
of exemption or limitation in their bills of lading. In many 
cases these clauses were unreasonable and unfair to the shipper. 
Naturally their insertion le to protests. These protests made 
themselves heard through the medium of various exchanges in 
commercial cities, They were presented to the British Board of 
Trade, to the British Parliament, and to the Congress of the 
United States. 

Meanwhile another element of great importance entered inio 
the consideration of the subject. This was the rapidly-increas- 
ing business of marine insurance. Underwriters issued policies 
of insurance against many of the perils for which the carrier was 
responsible, and received a premium for the risk. In many 
cases it was more convenient for the insured, in case of loss, to 


1 An examp.e of one of the most Cv., L. R.,12Q B. Div. 297, decided 
unreasonable of these clauses is to be in 1884. 
fouud in Tattersall v. National S. S. 
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collect his loss from the underwriters. The question was often 
difficult of solution whether or not a particular loss which was 
unquestionably covered by the policy of marine insurance, was 
or was not within the exceptions in the bills of lading, or caused 
by the act of God. 

€4In the progress of business underwriters who had paid a logs 
under maritime policies began to claim, by right of subrogation, 
the right of action of the insured against the carrier. This sub- 
rogation was recognized by the courts of England and America. 
The controversies thus arising between the underwriter and the 
carrier led to the insertion of other clauses in bills of lading, 
which were intended to adjust their relative rights, and the 
underwriters therefore took an important part in the discussion 
which ensued as to the proper form of these instruments. 

A careful examination of this discussion as to the form of 
bills of lading will show: — 

1. That the main controversy has been whether the carrier 
should be allowed under any circumstances to exempt himself 
from liability for the negligence of the master of mariners. 

2. That no objection has ever been made to exemption from 
liability for injury caused by latent defects, if the carrier use due 
diligence to discover and guard against them. 

Indeed, it may justly be said that until recent decisions of 
courts in England and America,’ it was generally supposed by 
commercial men that the carrier was not liable for latent defects 
in the hull or machinery, which diligence could not discover, 
even though the word, ‘*latent,’’ was omitted in the bill of 
lading. 

In the various forms of bills of lading which were proposed by 
the shippers and commercial bodies which they had organized in 
different cities, a clause is to be found exempting the carrier 
‘‘ from any latent defect in hull or machinery.’’ ? 

In all the discussions reported in Wendt, no objection is made 
to this clause. 


1 Steele v. S. 8S. Line Co., L. R., 3 change Bill of Lading printed in full 
App. Ca. 72; The Caledonia, 157 U.S. in Wheeler on Modern Law of Carriers, 
Rep. 124. pp. 350-352. 

2 See the New York Produce Ex- 
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The clause in the Produce Exchange Bill of Lading, which 
caused most debate, was that which exempted the carrier from 
liability for losses occasioned by ‘‘ negligence, default or error 
in judgment of the pilot, master, mariners or other servants of 
the shipowners, not resulting, however, in any case from want 
of due diligence by the owners of the ship or any of them, or by 
the ship’s husband or manager.’’ 

A congress assembled at Hamburg, in which shipowners were 
not represented, reported that it was inexpedient to recommend 
the adoption of such a clause. Another, and more generally 
representative congress assembled later in London, reported in 
the opposite direction. The arguments on one side and the other 
may be briefly summarized thus: — 

On the part of the shippers it was contended that the shipper 
had no voice in the selection of the captain and crew, and that 
the shipowner should therefore be responsible for their negli- 
gence, and that this would tend to insure greater caution on his 
part, and that the carriers had a virtual monopoly of the carry- 
ing trade. 

On behalf of the carrier it was argued that the selection of the 
master and mariners was not altogether in his hands, that the 
governments of the different commercial countries had instituted 
examinations as to the qualifications of mariners, and that no 
person could be appointed to a position as officer or engineer 
who had not passed such an examination; and that there was no 
such thing as a monopoly of carriage by sea. In this respect 
transportation by sea differed from transportation by land. No 
railroad could be built without obtaining a charter from the 
government, and without obtaining a right of way in the manner 
pointed out by law, whereas anyone could become a carrier by 
sea who had the capital necessary to furnish and equip a ship. 
In point of fact, a great deal of the carrying trade was in the 
hands of independent owners, who competed with the great lines. 
And above all the argument was pressed, that there had been a 
complete change in the conditions under which the carrying 
trade was conducted ; that in the nature of the case the owners 
of ships could not exercise that personal supervision over per- 
sons employed by them that individual owners formerly could, 
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especially when (as was often the case) the captain himself was 
one of such owners. 

There was no discussion as to the construction of the clause 
that has been quoted, exempting the shipowner from liability 
for latent defects, provided due diligence was used in the in- 
spection of the ship. The point afterwards raised that a * latent 
defect ’’’ meant a defect arising after the commencement of the 
voyage, was never suggested. Obviously all the disputants 
assumed that ‘* a latent defect ’’ meant a defect actually existing 
at the beginning of the voyage, but not discoverable by due dili- 
gence. Where a subject has been so thoroughly canvassed as 
was this, failure to suggest an objection is the strongest possible 
evidence of approval. 


The result of these manifold discussions was the compromise 
embodied in the Harter Act. 

When that act was introduced in the House of Representatives 
in 1892, it in effect prohibited the insertion of this clause which 
has been quoted from the Produce Exchange Bill of Lading. It 
wis drawn in the interest of shippers exclusively. The exemp- 
tions in section 3 of the bill as introduced, did not help the 
carrier, for they were substantially those that existed at common 
law. An amendment to the third section was inserted by the 
House Committee on Interstate Commerce and Navigation, which 
alse was really in the interest of shippers. That is to say, it 
allowed the carrier to agree ‘‘ that the vessel may render services 
to property in distress afloat, and tow the same to the nearest 
and most convenient port of safety, without incurring penalties 
for deviation in rendering such service.’’ 

It had been held that in the absence of such a stipulation it 
would be a deviation to render services for the saving of property 
at sea. 

It may be noted that the only debate in the House of Repre- 
sentatives, before the bill went to the Senate, was brief and 
does not throw light upon the construction to be given to it. 

The bill then went to the Senate and a full and careful hearing 
took place before the Senate Committee on Commerce. Before 
this committee appeared the representatives of the shipowners, 
shippers, and the underwriters. All the great commercial bodies 
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were represented. Mr. Frye in reporting the bill to the Senate, 
stated that in its amended form it had met the approval of all 
parties in interest, and added: ‘+ It had the unanimous agree- 
ment, after long hearings, of the Committee on Commerce.’”! 

This act, thus finally adopted, provided in substance as fol- 
lows: — 

1. The first section prohibits the shipowner from inserting 
any agreement whereby he * shall be relieved from liability for 
loss or damuge arising from negligence, fault or failure in proper 
loading, stowage, custody, care or proper delivery, of any and 
all lawful merchandise or property committed to its or their 
charge.”’ 

2. The second prohibits the shipowner from inserting any 
clause whereby his obligation to exercise due diligence to equip 
the vessel and to make her seaworthy, or whereby the obliga- 
tions of his servants to carefully handle and stow her cargo, and 
to care for and properly deliver the same, shall be lessened, 
weakened, or avoided. 

The concession by the shipper and underwriter involved in the 


second section, is a limitation of the absolute warranty of sea- 
worthiness which existed at common law, both as to the shipper 


and the underwriter. 
3. The third section provides that if the owner shall ‘ exer- 


1 24 Congressional Record, Part 2, 
p. 1180. 

An examination of the amendments 
reported by the Senate Committee and 
adopted by the Senate (which were 
afterwards concurred in by the House) 
shows that the defect in the language 
which is to be found in section 2 as 
printed in the Statutes at Large (27 
Stat. at Large, 445)’ is an error in 
engrossing. As passed by the Senate, 
and finally by the House, the second 
section read as follows :— 

“Sec. 2. That it shall not be lawful 
for any vessel transporting merchan- 
dise or property from or between ports 
of the United States of America and 
foreign ports, her owner, master, 
agent, or manager, to insert in any 


bill of lading or shipping document 
any covenant or agreement whereby 
the obligations of the owner or owners 
of said vessel to exercise due deligence 
to properly equip, man, provision, and 
outfit said vessel, and to make said 
vessel seaworthy and capable of per- 
forming her intended voyage, or 
whereby the obligations of the master, 
officers, agents, or servants to care- 
fully handle and stow her cargo and to 
care for and properly deliver same, 
shall in any wise be lessened, weak- 
ened, or avoided.” 

Report of Committee, Jbid. 1180. 

The bill, as it passed the House, and 
as it was finally enacted is printed in 
parallel columns as a note at the end 
of this paper. 
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cise due diligence to make the said vessel in all respects sea- 
worthy and properly manned, equipped, and supplied,’’ neither 
she nor her owner shall ‘* be held responsible for damage or loss 
resulting from fault or errors in navigation or in the manage- 
ment of said vessel.’’ The clause declaratory of the common 
law as to perils of the sea, the act of God, etc., is retained, as 
well as the clause that the vessel may deviate to save property 
as well as life. 

4. The owner is required to issue bills of lading, stating among 
other things, the marks and apparent condition of the goods 
shipped. 

5. The violation of the statute is made a misdemeanor punish- 
able by fine not exceeding two thousand dollars. 

6. The provisions of the statute of 1851, as re-enacted in the 
Revised Statutes, relating to limitation of liability by the sur- 
render of the owner’s interest in! the vessel and freight, are 
retained. 


7. Sections 1 and 4 are declared not applicable ‘* to the trans- 
portation of live animals.”’ 


It will be seen from this summary of the act that very impor- 


tant concessions were made by all parties. It is not surprising 


that the result, as stated by Mr. Frye, should have been satis- 


factory to all. 


This examination of the history of the Harter Act would be 
incomplete without a brief reference to the peculiar conditions 
existing in the United States at the time of the passage of that 
act. It will be remembered that at the time of the organization 
of the present United States government in 1789, what had been 
thirteen colonies of Great Britain had become free and independ- 
ent States; although they had for certain general purposes a 
very weak confederated government. 

When the people of these United States established a more 
perfect union in 1789, they still preferred to retain a great part 
of the local independence of each particular State. Each State, 
for example, retained its own judicial system. Provision was 
made for the establishment of a Supreme Court of the United 
States and of local Federal courts. But in all matters, except 
those relating to the constitution and laws of the United States, 
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their jurisdiction was quite independent of that of the courts of 
the several States. The result of this has been that the courts 
of the several States have not always agreed with the 
Federal courts in all their decisions upon questions of 
commercial law. Perhaps there has been no point of wider di- 
vergence, than in their decisions upon the question whether or 
not freedom of contract should be permitted in reference to the 
liability of carriers for the negligence of their agents. It was 
after long debate decided by the Supreme Court of the United 
States that it was against public policy to allow carriers, by 
agreement with their shippers, to exonerate the carrier from 
liability for the negligence of the carrier’s agents.! 

On the other hand the courts of the State of New York 
adopted the later English view, and held that if the contract was 
fairly and intelligently made, it was a valid contract. They 
construed it strictly. But where the agreement was clear they 
enforced it.? 

The State of New York has the largest commerce of any State 
in the Union, and the conflict produced by this divergence of 
opinion between courts sitting in the same territorial jurisdic- 
tion, and having no control, the one over the other, was most 
unsatisfactory. An attempt was made by foreign carriers to 
avoid the consequences of these Federal decisions by inserting 
in bills of lading a clause that the contract was made with refer- 
ence to the law of Great Britain and Ireland, or to the law of the 
Empire of Germany. But when these clauses came for consid- 
eration before the Federal courts, they generally adhered to 
their prior decisions and refused to give effect to these clauses, 
just as they had refused to give effect to the negligence clause 
standing by itself.® 


1 New Jersey Steam Nav. Co. ». 8’ Botany Worsted Mills v. Knott, 82 
Merchants’ Bank, 6 Howard U.S. Rep. Fed. 471; 27 C. C. A. 326 (1897); 
344 (decided in 1848); Railroad Co.v. The Energia, 56 Fed. 124 (1893); The 
Lockwood, 17 Wallace U.S. Rep. 357 Iowa, 50 Fed. 561 (1892). 

(decided in 1873), and many other In The Oranmore, 24 Fed. 922 (1895), 
cases. the contrary was held. This conflict 

2 Wells v. N. Y. Central R. R.,24N. in American courts is disposed of by 
Y. 181 (decided in 1862); Spinetti v. the Harter Act. The Frey, 92 Fed. 
Atlas S. S. Co., 80 N. ¥. 71 (decided 667 (1899). 
in 1880). 
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On the other hand, the validity of the clause exempting the 
carrier from liability for the negligence of his agents has been 
sustained in the courts of Great Britain, Germany, France and 
other countries on the continent of Europe.! 

The French authorities on this subject are stated in the very 
able brief of appellant’s counsel in The Montana.? The Ger- 
man, Italian and Dutch authorities, cited in the same and follow- 


ing pages, show that the law of those countries is the same as the 
French law.* 


Whether these decisions allow the carrier to exonerate himself 
; by express agreement, from liability for his personal fault (sox 
propre delit), I will not here consider. 
Under these circumstances it became very desirable that the 
Congress of the United States, which ‘has, under the constitution 
of this country, supreme authority over foreign and interstate 
commerce, should interfere, and by a statute establish a rule 
binding upon the State courts, as well as upon the Federal 
courts. The existence of the conflict of laws which has been 
referred to was one of the arguments which was used in favor of 
the adoption of the Harter Act, and was one of the reasons 
most influential for its enactment. 


II. Revation or UNDERWRITERS TO CONTRACT OF AFFREIGHTMENT. 


This act does not mention the marine underwriter as one 
of the parties interested in contracts of affreightment. But in 
practice his interest is of the first importance. 

At common law the implied warranty of seaworthiness was 
. absolute in policies of marine insurance as well as in bills of 
j lading. No degree of diligence would satisfy its requirements. 
It mattered not whether the defect which was developed upon 
the voyage was or was not ubsolutely latent. The courts of 


The Duero L.R. 2 Adm. & Ec. Gericht Civil-Sachen, Vol. 25, p. 104 
393 (1869); Peck v. North Stafford- (1889). 
shire Railway Co., 10 House of Lords 4 See Lyon-Caenet Renault, Traité 
Cases, 473 (1863). de Droit Maritime, Vol. 1, p. 504; 3 
2 129 U.S. Rep., pp. 417, 418. Kent Com., 291; Pothier, Traité des 
i 3 A recent Gerwan decision to the Assurances, p. 65. 
same effect is The Princess, Reichs- 
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England and America held that the carrier would be liable for 
a loss arising from such a defect, and that the insurance com- 
pany would not be liable for such loss, The law of the con- 
tinental countries of Europe is understood to be the same. It 
is, indeed, obviously just, and this consideration was pressed 
with great force by counsel for the shipper, and was approved 
in many well considered decisions of courts of justice, that the 
shipper should be in such a position that he will be insured at 
all times, either under his policy, or under his bill of lading.’ 
When in the evolution of the bill of lading and the policy, 
the carrier sought and obtained certain privileges, as, for 
example, the right to deviate in order to perform a salvage serv- 
ice, or certain exemptions, as, for example, exemptions from 
liability for latent defects not discoverable by the exercise of 
due diligence, the form of policies of insurance was modified to 
meet the exigencies of the situation, and the liability of the 
underwriters was extended so as to protect the shipper from the 
point where the liability of the carrier ceased. For example, in 
the case of the Insurance Company of North America against the 
stexnmship Prussia, which has recently been decided by the U.S. 


Circuit Court of Appeals for the Second Circuit, the following 
clause was contained in the policy: — 

** Negligence and latent defect clauses in bill of lading or char- 
ter party not to prejudice this insurance. This insurance also 
covers all damage to or deterioration of the meat caused by the 
breaking down or displacing of the machinery connections 
used for artificial cooling from the lack of steam or other- 


wise. 

It may be intere-ting in this connection to note that in this 
ease the district judge in the court of first instance, and the 
Circuit Court of Appeals, both maintained the validity of a clause 
known in bills of lading as the dressed meat ’’ clause, which 
exempts the carrier from liability for damage to the dressed 
met shipped in a refrigerating compartment, arising fiom 


1 The Eugene Vesta, 28 Fed. 762. tect the owner of the cargo until his 
Mr. Justice BROWN there said: ‘The policy of insurance commences to 
theory of the law is that the implied run.’’ To the same effect is Bowring 
warranty of seaworthiness shall pro- v. Thebaud, 56 Fed. 520. 
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defects or insufficiency in the refrigerating apparatus either be- 
fore or after shipment.! 

The Supreme Court of the United States in this case refused 
to allow an appeal, so that the validity of the clause in question, 
and the correctness of the decision of the Court of Appeals must 
be considered to have received the sanction of the highest tri- 
bunal in the United States. 

Especial attention is called to this subject because of the 
difficulties which have arisen in consequence of the application of 
the law of subrogation to the relation between the carrier, the 
shipper, and the underwriter. Mr. Gray Hill in a very able 
paper which was presented before the Incorporated Law Society 
in 1891, dealt with this subject with his customary clearness and 
vigor. The intrinsic objection from a business standpoint, to the 
application of the doctrine of subrogation, is this: The freight 
money paid the carrier is not only a compensation for the 
actual carriage of the cargo, but is also a premium of insurance 
against whatever risks are covered by the bill of lading. 
The premium of insurance which is paid the underwriter 
is a compensation for the risks which are covered by the 
policy. If these two overlap, so that each covers to some extent 
the same risk, one of two things will happen: Either there will 
be a double payment, or else one of the contracting parties may 
be obliged to pay a loss for which he has never received any 
compensation. Theoretically, therefore, it must be admitted 
that the liability of the carrier and of the underwriter ought to 
be successive, and not co-extensive. In the case of the Prussia, 
before referred to, the contention of the insurance company 
which had paid the loss upon the beef which was injured by the 
breaking down of the machinery, caused by a latent defect, was 
that the clause of exemption was against the policy of the law 
and therefore invalid. There can be no question that the rate 

of freight which was fixed between the carrier and the shipper 
was fixed upon the assumption that this particular risk was not 
covered by the bill of lading. In terms it certainly was not, and 
undoubtedly the rate of freight was based upon the assumed 
validity of the bill of lading. It therefore would have been 


1 The Prussia, 88 Fed. 531; affirmed, 93 Fed. 837. 
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unjust, to allow the insurance company to recover the amount of 
a loss for which it had received a premium, from the carrier who 
had not received such a premium. 

If the whole subject had been left to be dealt with on the 
principle of freedom of contract, it would undoubtedly have 
settled itself. The argument that was advanced in the early 
stages of the litigation on this subject, more particularly in the 
courts of the United States, was that the carrier and the shipper 
did not stand upon a footing of equality, that the shipper was 
obliged to receive any bill of lading that the carrier tendered 
him, and that, to use the language of the court, expressed in 
idiomatic language, he ‘‘ could not higgle and stand out.’’ Now, 
however, it appears that the shipper and the underwriters, who 
have espoused his cause, are quite able to ‘* higgle and stand 
out;’’ that they have made their voice heard in many effective 
ways; have obtained legislation to guard against alleged injustice 
on the part of the carrier, and have framed commercial instru- 
ments for use by the carrier which do guard against this alleged 
injustice. 

It should be noted in passing that one of the main causes of 
the litigation that has arisen on this subject has been the differ- 
ence in construction which courts have given to the same lan- 
guage in policies of insurance and in bills of lading. It has for 
many years been well settled, both in England and America, 
that in the construction of these instruments the ancient rule of 
causa proxima, non remota, spectatur is to have an essentially 
different application. A policy of insurance covers a loss, the 
immediate cause of which is a peri) insured against, although 
its efficient cause was the negligence of the master or mariner.! 

On the other hand, an exception in a bill of lading of a loss 
from any given cause is not considered as exempting the carrier, 
if the ultimate cause was the negligence of the master or mariner, 


1 2 Arnould on Insurance, 655; Massachusetts, that an insurance 


Orient Ins. Co. v. Adams, 123 U.S. 67; 
Waters v. Merchants’ L. Ins. Co., 11 
Peters, 213; Busk v. Royal Ex. Ass. 
Co., 2 B. & Ald. 73; Indeed, it was 
held by the Supreme Judicial Court of 


against sea perils would cover a loss 
occasioned by the barratry of the 


master, though this was not specified; 


Parkhurst v. Gloucester Ins. Co., 100 
Mass. 301. 
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although the immediate cause may have been the excepted_peril. 
In the celebrated case of the Montana, for eximple, the Montana 
‘ was shipwrecked on the rock known as the South Stack, off the 
northwestern coast of England. The insurance company paid 
the loss, admitting its liability because it had insured against 
loss by shipwreck. It then commenced suit against the owners 
of the Montana, claiming that the efficient cause of the ship- 
wreck was the negligence of the captain, and that for this reason 
the owner was liable, although the bill of lading exempted the 
carrier from liability for loss caused by negligence. The Supreme 
Court of the United States held that this latter clause was against 
public policy, and was therefore void, and that the fact that the 
immediate cause of the loss was an excepted peril did not not 
relieve the carrier from responsibility if, it appeared thit the 
effivient cause was the negligence of the captain.? 


III. Construction oF THe 


In construing the act the courts of the United States at first 
gave it a liberal construction and treated it asa pew principle 
embodied in the law, and entitled therefore to receive full develop- 
ment in its relation to principles theretofore accepied.? 

In like manner it was held by the courts of first instanee and 
the Federal courts of appeal that it was ‘* perfectly obvious 
from the language of this act that Congress intended to relax 
the severity of the obligation imposed on the shipowner as a 
carrier of goods by the pre-existing law as it had been declared 
by the courts. * * * Read as a whole the purpose of the 
act manifestly ix, on the one hand, in the interest of the public 
to prevent carriers from evading responsibility to exercise due 
diligence in providing seaworthy vessels and in the handling and 
care of the cargo, and, on the other hand, whenever they have 
exercised due diligence in these respects, to absolve them from 
liability for losses arising during the tran-it from the perils of 


1 Liverpool &c. S. S. Co. v. Pi ceuix Alaska, 75 Fed. 430 (salvage service) ; 


Insurance Company, 129 U. S. Rep. Chrystal v. Fiint, 82 Fed. 472 (general 
897; affz. 22 Blatchf. 372. average). 


2 The Florence, 65 Fed. 248; The 
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the sea and from faults or errors in the navigation or manage- 
ment of vessels.’’ ! 

But the Supreme Court of the United States reversed these 
decisions, and in the case of the Carib Prince,? held that 
the Harter Act should not be extended beyond its terms, 
and that in the absence of an express agreement to the 
contrary in the bill of lading, the absolute warranty of sea- 
worthiness existing at common law was not affected by the Harter 
Act. The court admitted the validity of an express agreement 
to that effect, but held* that an exemption from liability for 
latent defects referred, in the absence of an express agreement 
to the contrary, to latent defects arising after the beginning of 
the voyage. 

The rule laid down in the 
agreement in a bill of lading 
responsible for latent defects 


Laertes* was approved, that an 
that the carrier should not be 
existing at the beginning of the 


voyage, qualified the common-law warranty of seaworthiness. 

In like munner in The Irrawaddy,® the Supreme Court 
held that the rule previously existing in reference to general 
average was not affected by the Harter Act, and that the cargo 


of » ship which was put in jeopardy by the negligence of the 
captain, could not be held to be liable in general average for 
losses or expenditures incurred for the purpose of saving the 
cargo, although under the Harter Act the owner of the ship was 
not liable for the negligence of the captain.® 

The reasons for these decisions of the United States Supreme 
Court will be better appreciated when they are compare ! with 
the decisions of the same court in reference to the Limited 
Liability Act of 1851, which was re-enacted in the United States 
Revised Statutes, Sections 4282 to 4289. In these caves,’ it was 
held that the effect of these statutes of the United States was 


1 Presiding Justice WaLLace in the 
Silvia, 15 C. C. A. 862, 864; s. c. 85 
U.S. App. 395: 68 Fed. 280. 

2170 U.S. Rep. 655. 

8 Following the decision of the 
House of Lords in Steele v. Steamship 
Company L. R., 3 App. Ca. 72. 

412 Prob. Div. 187. 


5171 U.S. 187. 

® This, in effect, reversed Chrystal 
v. Flint, in District Court, 82 Fed. 
472. 

7 City of Norwich, 18 Wall. 104; 
118 U. S. 468; The Great Western, 
118 U. S. 620; The Scotland, 118 
U. S. 507. 
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to adopt as a part of the commercial law of the United States 
the maritime law which had prevailed for centuries on the con- 
tinent of Europe. Following the analogy of previous decis- 
ions in reference to the common law of England, it held that 
at the time of the settlement of the United States and the 
establishment of its present government, certain portions of 
this commercial law had been adopted by the people of the 
United States as suited to their condition, and that the United 
States Congress might, and in the present instance had, adopted 
a further portion of this law. It followed as a natural con- 
sequence that courts in deciding cases were not limited to the 
mere language of the statute, but could give to its words an ex- 
tension in accordance with the law which had thus been adopted. 

In the case of the Harter Act, however, there was no such 
antecedent body of law corresponding in any way with the 
terms of the act. While therefore very much is to be said 
in favor of the decision of the courts of first instance that 
the effect of the Harter Act should not be limited to its ex- 
press terms, but that it should be treated as the adoption of 
a principle of law which should be given full effect in all 
cognate cases, yet it must be owned that the argument on 
the other side presented by the Supreme Court of the United 
States is forcible. At any rate, whatever may be the opin- 
ion of lawyers as to the weight to be given to the argument 
on either side, these decisions of the Supreme Court are the 
law of the United States, and any extension of the Harter 
Act must be sought from legislation and not from the courts. 

The ground of the decision may be summed up in the fol- 
lowing sentence : — 

‘¢ The fallacy of the construction relied on consists in assum- 
ing that because the statute has forbidden the shipowner from 
contracting against the duty to furnish a seaworthy ship un- 
less he has been diligent, that thereby the statute has declared 
that without contract no obligation to furnish a seaworthy 
ship obtains in the event due diligence has been used.’’ 

On this point the Supreme Court was unanimous, although 
on the question of construction of the bill of lading Mr. Jus- 
tice Brewer and Mr. Justice Brown dissented. 
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IV. Foreign VEssELs. 


One of the first questions that were raised under the Harter 
Act was whether it applied to foreign ships. After some doubt 
upon this subject the Supreme Court of the United States, in 
the Chattahooche! and the Silvia? held that the act did 
apply to foreign vessels trading with United States ports. 
Its language is certainly broad enough to cover all such 
vessels. It was more than a municipal regulation. The 
Congress of the United States has unquestionably power to 
regulate foreign commerce. Its jurisdiction to pass the act 
referred to is based upon the solid foundation of jurisdiction over 
the subject-matter of the contract. It is not a case where the 
question of jurisdiction over the persons making the contract 
arises at all. It is altogether probable that the courts of the 
United States would hold that the penal clauses of the Harter 
Act would have no application to an act prohibited or an omis- 
sion of a duty imposed by the statute, which act or omission 
should arise in a foreign country. But whenever a maritime 
contract relating to commerce between a foreign country and 
the United States, has come to be construed and dealt with by 
the courts of the United States, the provisions of the act relating 
to it have uniformly been enforced, even though the contract 
itself was made in a foreign country. 


V. VeEssEts ENGAGED Domestic CoMMERCE. 


On the other hand it is held that the act applies to vessels 
trading between different ports of the same bay in the United 
States.® 

In respect to the ports of sailing, section 3 is of wider scope 
than sections 1, 2, and 4. These latter are confined to contracts 
of affreightment between the United States and foreign ports. 
The third section is more general and deals with vessels trans- 
porting merchandise ‘‘ to or from any port in the United States 
of America.’’ This language includes ports on the Great Lakes,‘ 


1 173 U. S. 540. 3 Re Piper Allen Goodall Co., 86 Fed. 670. 
21710. S. 642. 4 The E. A. Shores, Jr., 73 Fed. 342. 
VOL. XXXIII. 52 
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the commerce of which is second only in importance to that of 
the ocean, so far as the United States are concerned. 


VI. GENERAL Score oF THE AcT. 


The act regulates the relation between the carrier and the 
shipper, and does not affect the liability of the carrier to third 
parties.’ 

It is not retroactive.? 

In cases where an injury in done to cargo on one vessel by the 
concurring negligence of that vessel and of another, the limita- 
tion of liability given by the act to the carrier does not increase 
the liability of the other tortfeasor.® 

The act does not apply to the contract to carry passengers and 
their baggage.‘ 

Nor do any of its provisions exonerate the carrier from liability 
for personal injuries to passengers.° 


VII. Dur DILicence. 


Probably the most important practical question that arises 
under the Harter Act is: ‘* What is due diligence?’’ The real 
point in the controversy is whether in the examination of a ship 
which the carrier is required to give before she sails, he is held 
responsible for the highest possible degree of diligence, or only 
for such degree of diligence as shall be held by the court to be 
reasonable under all the circumstances of the case. In the dis- 
cussions that have taken place since the act was passed, the coun- 
sel for the shipper has frequently dwelt upon the decisions which 
require a carrier by railway to use the highest possible degree of 


1 The Delaware, 161 U. S. 459; 8 The Viola, 59 Fed. 682; 60 Fed. 

The Viola, 59 Fed. Rep. 632; The 296; The Chattahooche, 173 U.S. Rep. 

Berkshire, Ibid. 1007. 540; affg. s. c. 74 Fed. 899; 33 U.S. 
2 Homer &c. Co. v. Compagnie App.510; 21C.C.A.162; The Niagara, 

Generale Transatlantique, 63 Fed. 845; 77 Fed. 329; affd. 84 Fed. 903. : 

The Energia, 66 Fed. 604; 35 U. S. 4 The Rosedale, 88 Fed. 324; The 

App. 66; 18C.C. A. 653; The Glen- Kensington, 88 Fed. 331. 

mavis, 69 Fed. 472; Humboldt Assn. 5 Moses v. Hamburg Am. P. Co., 88 

». Christopherson, 73 Fed. 239; 19 C. Fed. 329. 

C. A. 481. 
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diligence to provide absolutely safe equipment in road-bed, rails, 
engines and railway carriages. This is generally put on the 
ground of the great danger to human life involved in railway ac- 
cidents. The courts recognized that at common law the carrier 
of goods was an insurer, and that, therefore, the question of 
negligence or diligence did not cut any figure in deciding as to 
his liability. When the question us to the liability of the carrier 
of passengers arose, it was held that this liability of an insurer 
was not imposed upon the carrier. But the courts undoubtedly 
did, by the rigor of their requirements as to equipment, declare 
a liability almost as extensive. 

It would be quite possible to make the requirement as to in- 
spection so rigorous that the protection which the Harter Act is 
supposed to give toa diligent carrier would be entirely gone. 
Take, for example, the case of the Curib Prince before men- 
tioned. There was a rivet in a bulkhead, which to all external 
appearance was sound. No external test could possibly have de- 
tected its unsoundness. It is conceivable that by the utmost 
possible vigilance, while the rivet was being heated and driven 
through the plates which it was to secure, or while the hole 
through which it was to be driven was being cut, the defect 
might have been discovered and obviated. But it is believed 
that to impose such an extreme requirement as to diligence would 
be to enormously increase the expense of construction, and that 
on the whole, looked at it in a large way, and from the stand- 
point of society, more harm than good would be caused by such 
a requirement. Experience shows that the true method of 
guarding against accidents at sea, is not to impose penalties upon 
the carrier, or exact from him a degree of diligence which shall 
enormously increase the expense of carrying on his business, but 
to interpose an official and independent inspection.” 

A statement is appended to this paper, showing the gradual 
diminution in the loss of life and property at sea during the last 


1 Sharp v. Gray, 4 Bing, 457; Francis required in inspection of the vessel 
v. Cockrell, 4 Q. B. 379; Palmer v. before she sails, see The Alvena, 74 
Delaware & Hudson Canal Co., 120 Fed. 252; affd. 79 Fed. 793 (25 C. C. 
N. Y. 170; Ladd v. New Bedford R.R. A. 261); The Sandfield, 79 Fed. 371; 
Co., 119 Mass. 412. affd. 92 Fed. 663; The Colima, 82 

2? For cases as to the degree of care Fed. 665. 
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six years. This may fairly be attributed, in part at least, to 
careful government inspection. 


VIII. MANAGEMENT AND NAVIGATION. 


One of the clearest definitions of the words ‘‘ navigation and 
management,’’ as used in the third section of the act, is that 
given by the Supreme Court ofthe United States in the Silvia : !— 

‘¢ This case does not require a comprehensive definition of the 
words ‘ navigation’ and ‘ management’ of a vessel, within the 
meaning of the Act of Congress. They might not include stow- 
age of cargo not affecting the fitness of the ship to carry her 
cargo. But they do include, at the least, the control, during 
the voyage, of everything with which the vessel is equipped for 
the purpose of protecting her and her cargo against the inroads 
of the seas; and if there was any neglect in not closing the iron 
covers of the ports, it was a fault or error in the navigation or 
in the management of the ship.” 

This view accords with the result of the English decisions upon 
the meaning of these words.? 

Lord Justice A. L. Smith more briefly gives the following 
definition :* — 

‘¢ I think the meaning of the section is that, if the shipowner, 
by himself or his agents, uses due diligence to make the ship 
seaworthy when she starts, he shall not be liable for what hap- 
pens afterwards when the ship is at sea, and he has no more 
control over her.”’ 

The language of the third section of the act on this point may 
be compared with that of section 5 of the British Merchant 
Shipping Act, 1876.4 That required that the owner and master 


1171 U.S. 462, 466; this affirmed Association, L. R., 23 Q. B. Div. 342. 

s. c. 68 Fed. 230; 64 Fed. 607. The Ferro (1893), p. 38. The Glenochil 
2 Good v. London Steamship Own- (1896), p. 10. See The Georgios 

ers’ Mut. Protecting Association, L. Michalinos, 11 Revue Int. du Droit 

R., 6 C. P. 563; The Warkworth, L. Marit., 175. 

R., 9 Prob. Div. 20, 145; Carmichael 3 Dobell v. S. S. Rossmore Co., L. 

v. Liverpool Sailing Shipowners’ Mut. R. (1895), 2 Q. B. 408. 

Indemnity Association, L. R., 19 Q. * 39 & 40 Vict. 80; Abbott on Ship- 

B. Div. 242. Canada Shipping Co. v. ping, 13th Eng. Ed., p. 1141. 
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‘¢shall use all reasonable means to insure the seaworthiness of 
the ship for the voyage at the time the voyage commences, and 
to keep her in a seaworthy condition for the voyage during the 
same.”’ 

Very many cases have arisen for adjudication involving ques- 
tions as to the application of these definitions and the scope of 
the sections to which they refer. It is hardly within the scope 
of this paper to examine these decisions in detail. The fair con- 
clusion to be drawn from them is that the act furnishes no excuse 
for any neglect in the equipment of the vessel or the stowage of 
the cargo, prior to the time when she breaks ground for the 
voyage. But on the other hand, if at that time due diligence 
has been used to make her reasonably fit for the voyage, as the 
weather is at the time she sails, and for any stress of weather 
which she is likely to encounter during the voyage, her owners 
will be exonerated from liability for any mismanagement or 
fault in navigation occurring afterwards, down to the time of 
the delivery of the goods, including failure to use the means for 
her protection, or the protection of the cargo, which have been 
supplied by the owners. 


1X. Luwiration as To Amount or LiaABILiry. 


The act does not prohibit the insertion of a clause limiting the 
amount of the liability of the carrier with reference to the 
‘* rate of freight based on the condition that the carrier assumes 
liability only to the extent of the agreed valuation, even in case 
of loss or damage by the negligence of the carrier.”’ ! 

The statement that has thus been given of the history of the 
Harter Act, the questions that have arisen under it, and the de- 
cisions that have been made upon them by the courts of Great 
Britain and the United States, leads fairly to the conclusion that 
the act was not only an important but a beneficent piece of leg- 
islation, and that on the whole it has done justice to all the 


1 Calderon v. Atlas S.S.,170U.S. the construction of the particular 
272; 69 Fed. 574; s. c.35 U.S. App. clause under consideration. But al 
58; and in D. C., 64 Fed. 874. In courts agreed in the rule stated in the 
this case the Supreme Court dif- text. The Kensington, 88 Fed. 331. 

fered from the inferior courts upon 
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parties in interest. It was accepted with satisfaction by the 
carriers. In many instances, very shortly after its passage, a 
clause was incorporated in bills of lading issued by them, which 
provided that the shipment ‘is subject to all the terms and 
provisions of and all the exemptions from liability contained in 
the Act of Congress of the United States, approved on the 13th of 
February, 1893, and entitled «* An Act relating to Navigation of 
Vessels.’’ 

The decisions that have been made by the courts of Great 
Britain as to the construction to be given to the language of the 
act have generally proceeded on the theory that by virtue of 
this clause the terms of the act were incorporated into the bill 
of lading which was under consideration. 

It is obvious, therefore, that the carriers on the whole consid- 
ered that it was more important to their interest to obtain « clear 
exemption from liability for the negligence of the master and 
mariners during the voyage than to contest the proposition that 
even foreign vessels were subject to the restrictions imposed by 
the act, and could not lawfully make contracts exempting them 
from liability ‘* for failure in proper loading, stowage, custody, 
care, or proper delivery ’’ of merchandise committed to their 
charge. 

The distinction is obvious between the duty of equipment and 
the duty of management. Equipment is on land and subject to 
the inspection of the owner or his agents appointed for that pur- 
pose. Management and navigation are principally at sea or in 
foreign ports, and very much must be left to the discretion of the 
agents employed. 

The author of this paper has always been a strenuous advocate 
of the principle of freedom of contract. At the same time ex- 
perience has shown that there is such a thing as excessive com- 
petition. This is beneficial to no one. It has certainly led to 
the introduction into bills of lading of unreasonable clauses which 
are properly condemned by the Harter Act. The ready 
acquiescence in the provisions of that act by the most important 
carriers doing business between Europe and America, shows 
plainly enough that the great companies engaged in that business 
desire only to be put on an equal footing with one another, and 
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are well content that one unreasonable competitor should not 
bring into ihe competition excessive or unreasonable exemptions 
at the expense of the shipper. 

The evil arising from the diversity in decisions of the American 
courts, as has been pointed out, was one of the most cogent 
reasons for the adoption of legislation which should settle the 
questions respecting which judges had not been able to agree. 
The old maxim, that their servitude is wretched indeed who are 
subject to unsettled and shifting laws ( Misera est servitus ubi lex 
vaga et incerta est), justly represents the condition of many who 
had to do business under some portions of the commercial law of 
the United States, as it was administered at the time of the 
adoption of the Harter Act. 

We may fairly conclude, therefore, that the act is likely to 
remain a permanent portion of American jurisprudence. It is 
very much to be desired that the adoption of this act may lead 
to an agreement between all commercial nations as to the prin- 
cipal features of bills of lading. We may justly say that it is an 
important step in that direction; and therefore to be welcomed 
by this association which has done so much for the unification 
of the maritime and commercial law of the civilized world. 


APPENDIX. ACT a8 FINALLY ADOPTED. 
Bill as it Passed House of Repre- 
sentatives. 27 Stat. at Large, 445; 24 


Cong. Record, Part 2, 


52d Congress, 2d Session. pp. 1180, 1291. 


IN THE SENATE OF THE UNITED STATES. 
December 20, 1892. 

Read twice and referred to the Com- 
mittee on Commerce. 


(Portions added in Senate are be- 
tween brackets.) 


Harter ACT, Fesrvuary 13, 1893. 
(Portions stricken out in Senate are 


between brackets.) 


AN ACT 
Relating to contracts of common car- 
riers and to certain obligations, 
duties, and rights in connection with 
the carriage of property. 
Be it enacted by the Senate and 
House of Representatives of the United 
States of America in Congress as- 


AN AOT relating to navigation of vessels, 
bills of lading, and to certain obliga- 
tions, duties, and rights in connection 
with the carriage of property. 

[Be it enacted by the Senate and 
House of Representatives of the 
United States of America in Congress 
assembled], That it shall not be law- 
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sembled, That it shall not be lawful 
for [any common carrier or] the man- 
ager, agent, master, or owner of any 
vessel transporting merchandise or 
property from or between ports of the 
United States and foreign ports to in- 
sert in any bill of lading or shipping 
document any clause, covenant, or 
agreement whereby it, he, or they shall 
be relieved from liability for loss or 
damage arising from negligence, fault, 
or failure in proper loading, stowage, 
custody, care [in transport], or proper 
delivery of any and all lawful mer- 
chandise or property committed to its 
or their charge [nor shall it be lawful 
to limit its or their liability to less 
than a full indemnity to the legal 
claimant for any loss or damage there- 
from and] any and all words or clauses 
of such import inserted in bills of 
lading or shipping receipts shall be 
null and void and of no effect. 

Src. 2. That it shall not be lawful 
for any vessel transporting merchan- 
dise or property from or between 
ports of the United States of America 
and foreign ports, her owner, master, 
agent, or manager, to insert in any 
bill of lading or shipping document 
any covenant or agreement whereby 
the obligations of the owner or owners 
of said vessel to properly equip, man, 
provision, and outfit said vessel, and 
make said vessel seaworthy and capa- 
ble of performing her intended voy- 
age, or [any covenant or agreement] 
whereby the obligations of the master, 
officers, agents, or servants to care- 
fully handle and stow her cargo and to 
care for and properly deliver same, 
shall in any wise be lessened, weak- 
ened or avoided. 

Src. 3. That if any vessel transport- 
ing merchandise or property [be- 
tween ports] in the United States of 
America [and foreign ports] shall, on 
starting on her voyage, be in all re- 
spects seaworthyand properly manned, 
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ful for the manager, agent, master, or 
owner of any vessel transporting mer- 
chandise or property from or between 
ports of the United States and for- 
eign ports to insert in any bill of 
lading or shipping document any 
clause, covenant, or agreement where- 
by it, he, or they shall be relieved 
from liability for loss or damage aris- 
ing from negligence, fault, or failure 
in proper loading, stowage, custody, 
care, or proper delivery of any and all 
lawful merchandise or property com- 
mitted to itsortheir charge. Anyand 
all words or clauses of such import 
inserted in bills of lading or shipping 
receipts shall be null and void and of 
no effect. 


Src. 2. That it shall not be lawful 
for any vessel transporting merchan- 
dise or property from or between ports 
of the United States of America and 
foreign ports, her owner, master, 
agent, or manager, to insert in ary bill 
of lading or shipping document any 
covenant or agreement whereby the 
obligations of the owner or owners of 
said vessel [to exercise due diligence], 
properly equip, man, provision, and 
outfit said vessel, and [to] make said 
vessel seaworthy and capable of per- 
forming her intended voyage, or where- 
by the obligations of the master, 
officers, agents, or servants to care- 
fully handle and stow her cargo and to 
care for and properly deliver same 
shall in any wise be lessened, weak- 
ened, or avoided. 

Src. 3. That if [the owner of] any 
vessel transporting merchandise or 
property [to or from any port] in the 
United States of America shall [exer- 
cise due diligence to make the said 
vessel] in all respects seaworthy and 
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equipped, and supplied, neither the 
vessel, her owner or owners, agent 
{or master], shall become or be held 
responsible for damage or loss result- 
ing from [error of judgment] in navi- 
gation or in the management of said 
vessel [if navigated with ordinary 
skill and care, from the time of her 
leaving her usual place of loading on 
her intended voyage until her arrival 
at the usual place of discharge at her 
port of delivery], nor shall the owner 
or owners, the vessel, or master be 
held liable for losses arising from 
dangers of the sea, acts of God, or 
public enemies [or in saving life, and 
it may be stipulated in bills of lading 
and shipping receipts that the vessel 
may render services to property in 
distress afloat and tow same to the 
nearest and most convenient port of 
safety without incurring penalties 
from deviation in rendering such 
services]. 

Src. 4. That it shall be the duty of 
the owner or owners, agent, manager, 
or other authorized person to issue to 
shippers of any lawful merchandise a 
bill of lading or shipping document 
stating the marks, packages or quan- 
tity and apparent condition of such 
merchandise or property delivered to 
and received by the owner, master, or 
agent of the vessel for transportation, 
and the voyage, or ports at which 
such vessel is intended to touch, and 
such document shall be evidence of 
the responsibility of the vessel for the 
merchandise therein described. ] 


Src. 5. [That it shall be the duty 
of the collector of the port in which 
the vessel is lying to refuse clearance 
to a vessel from said port if he is in- 
formed and is satisfied that the owner, 
master, agent, connecting carrier or 
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properly manned, equipped and sup- 
plied, neither the vessel, her owner or 
owners, agent [or charterers] shall 
become or be held responsible for 
damage or loss resulting from [faults 
or errors] in navigation or in the man- 
agement of said vessel, nor shall the 
[(sic) vessel, her] owner or owners 
(charterers, agent] or master be held 
liable for losses arising from dangers 
of the sea [or other navigable waters] 
acts of God, or public enemies [or the 
inherent defect, quality or vice of the 
thing carried, or from insufficiency of 
package, or seizure under legal pro- 
cess, or for loss resulting from any 
act or omission of the shipper or 
owner of the goods, his agent or repre- 
sentative, or from saving or attempt- 
ing to save life or property at sea, or 
from any deviation in rendering such 
services]. 


Sxc. 4. [That it shall be the duty of 
the owner or owners, masters or agent 
of any vessel transporting merchar- 
dise or property from or between ports 
of the United States and foreign ports 
to issue to shippers of any lawful mer- 
chandise a bill of lading, or shipping 
document, stating among other things, 
the marks necessary for identification, 
number of packages, or quantity, stat- 
ing whether it be carrier’s or shipper’s 
weight, and apparent order or condi- 
tion of such merchandise or property 
delivered to and received by the owner, 
master, or agent of the vessel for 
transportation, and such document 
shall be prima facie evidence of the 
receipt of the merchandise therein 
described. ] 

Sec. 5. [That for a violation of any 
of the provisions of this act the agent, 
owner, or master of the vessel guilty 
of such violation, and who refuses to 
issue on demand the bill of lading here- 
in provided for, shall be liable to a fine 
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other person representing such vessel 
has issued bills of lading for merchan- 
dise or property containing clauses 
that are declared not lawful by section 
one or section two of this act, or if he 
is informed and is satisfied that the 
owner, agent, master or other person 
representing such vessel will not issue 
bills of lading, as required by section 
four of this act, for merchandise or 
property delivered to and received by 
the vessel for transportation; and the 
said collector shall withhold clearance 


papers to said vessel until bills of © 


lading or shipping documents are 
issued to conform to the said first, 
second and fourth sections of this act, 
or, if documents have been previously 
issued, until they are modified to con- 
form to the requirements of said 
sections. ] 

Sec. 6. That this act shall not be 
held to modify or repeal sections forty- 
two hundred and eighty-one, forty-two 
huadred and eighty-two and forty-two 
hundred and eighty-three of the Re- 
vised Statutes of the United States. 


Src. 7. That this act shall take effect 
from and after the first day of [Sep- 
tember], eighteen hundred and [ninety- 
two]. 

Passed the House of Representatives 
December 15, 1892. 

Attest: JAMES KERR, 

Clerk. 
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not exceeding two thousand dollars. 
The amount of the fine and costs for 
such violation shall be a lien upon the 
vessel, whose agent, owner, or master 
is guilty of such violation, and such 
vessel may be libeled therefor in any 
District Court of the United States, 
within whose jurisdiction the vessel 
may be found. One-half of such pen- 
alty shall go to the party injured by 
such violation and the remainder to 
the Government of the United States. ] 


Sec. 6. That this act shall not be 
held to modify or repeal sections forty- 
two hundred and eighty-one, forty- 
two hundred and eighty-two, and 
forty-two hundred and eighty-three 
of the Revised Statutes of the United 
States [or any other statute defining 
the liability of vessels, their owners, 
or representatives ]. 

Src. 7. [Sections one and four of 
this act shall not apply to the trans- 
portation of live animals. } 

Src. 8. That this act shall take 
effect from and after the first day of 
July, eighteen hundred and ninety- 
three. 

Approved, February 13, 1893. 
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THE IMPEACHMENT OF SAMUEL CHASE.' 


It was on January second, 1805, that Samuel Chase, then one 
of the Justices of the Supreme Court of the United States, was 
summoned to attend at the bar of the Senate and answer to the 
accusation of the House of Representatives. The hall where the 
trial was conducted perished in the burning of Washington by 
the British in 1814. The chronicler has been particular in tell- 
ing us how everything was ordered. The covering of the seats 
of the senators was of crimson cloth, and these were arranged 
on each side of the presiding officer facing the audience as in 
any other court. Those of the House of Representatives were 
covered with green cloth, and those ef the managers and counsel 
for the defendant, with blue cloth. 

There were special arrangements for seats for distinguished 
hearers. In fact the memory of the trial of Warren Hastings 
was fresh, and this was expected to be its American counterpart, 
but it went on without asingle dramatic incident. The presiding 
officer was Aaron Burr, then Vice-President of the United States. 
He was coldly impartial in his rulings; decided questions of 
order and matters of course just as any chief justice of a court 
would do, without submitting them to a vote. On one occasion 
when several senators left the room before adjournment, he 
expressed the strongest disapproval of their conduct and de- 
clared that if such a thing again occurred he would submit the 
matter to the Senate for their judgment. 

John Randolph, of Roanoke, was the principal figure among 
the managers. He was then ut the height of his political power. 
Indeed, from the failure of this impeachment he never recovered. 
His closing argument was rambling, discursive, and lacked even 


1 Being the annual address delivered State Bar Association, held at Hot 
by Hon. Alexander Pope Humphrey, Springs of Virginia, August Ist, 2d, 
of Louisville, Kentucky, at theelev- and 3d, 1899. 
enth annual meeting of the Virginia 
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that fire and sarcasm which were the chief elements of bis power 
in debate. The managers were entirely overmatched, and with 
the exception of Rodney, of Delaware, won no praise. 

The counsel for the defense were the strongest lawyers of the 
day, and to use a modern expression ‘‘ the tiger hunted the 
Frenchman ”’ from the beginning to the end of the trial. Luther 
Martin was naturally the most conspicuous, and the speech of 
this ‘* Federalist bulldog,’”’ a3 Jefferson called him, was the 
crowning event of his career. 

His intimacy with Judge Chase, lasting a lifetime, and many 
kindred qualities put him in full sympathy with the case. He 
minced no matters of fact or law. He ridiculed the argument 
of the managers, showed scant respect to their public station ; 
criticised with strong severity Lewis aud Dallas, the Pennsylvania 
counsel for Fries, and laughed at Hay and Wirt, counsel for 
Callender. 

This may be taken as a specimen of his style. Mr. Randolph 
had said that ‘*the conduct of the counsel for Fries merits an 
abler eulogium than it is in my power to make. My gratitude 
as an American citizen and a friend of liberty will never cease 
to flow to them, for they stood up against arbitrary conduct and 
oppression,’’ to which Luther Martin replied: ‘* I have long been 
at a loss for the enmity the State of Pennsylvania has shown for 
its bar and the desire of its citizens to get rid of their lawyers, 
but if such is the manner in which the lawyers conduct them- 
selves to their courts, I wonder no longer that the citizens of 
that State wish to be freed of them, and will readily join in the 
sentiment, the sooner the better.’’ 

Among the witnesses, the most interesting personality was 
Chief Justice Marshall. He had been present at the Callender 
trial and was called to testify as to Judge Chase’s manner to 
the counsel. He stated facts only, declining to express any 
opinions. It is evident that he did not regard his colleague as a 
model judge, and, while unwilling to publicly condemn him, was 
in no way pleased that his turbulent disposition and factional 
temper had involved the court in an ugly dispute at a time when 
the utmost caution was necessary to its firm establishment. 

The accused appeared in person and stood at the bar, until, 
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at his request, a seat was furnished him. Benjamin Butler 
tried, without success, to prevail upon his colleagues in the con- 
duct of the impeachment of Andrew Johnson to follow this 
precedent, and compel the personal appearance of the President. 

The figure of Judge Chase alone would make the scene an im- 
pressive one. He was then in his sixty-fifth year; had been in 
active life for forty-five years, beginning the practice of law at 
twenty. He was of commanding figure, with a resonant voice 
and a repute for eloquence second to few of his day. 

He was one of the earliest Sons of Liberty ; a member of the 
Continental Congress from Maryland, in the stormiest period, 
and made a personal canvass of the colony to obtain authority 
to sign the Declaration of Independence. He was the political 
ruler of his community, and held at one and the same time two 
of the highest judgeships of his State. 

Appointed to the Supreme bench by Washington in 1796, in 
the year 1800 so concerned was he that Adams should be again 
elected that he left the bench without a quorum to canvass 
Maryland against Jefferson. 

The will and temper of the man were strong and imperious. 
Of himself he said he could never move but that there wasa 
mob at his heels. Luther Martin admitted that he had more of 
the ** fortiter in re’’ than of the ‘* swaviter in modo; ’’ was to be 
likened rather to Lord Thurlow than to Lord Chesterfield; and 
excused to the New England senators his speaking of Callender 
as a ‘*damned’’ rascal, upon the plea that the word could not 
be considered very offensive even in the mouth of a judge south 
of the Susquehanna. 

A few personal anecdotes will not be without interest. One 
of the first measures advocated by him, cut in two the salary of 
his father, then an Episcopal minister. Some time after, in 
company with other young men, he compelled certain old 
‘* malcontents,’’ among them his father, to swear allegiance to 
the new government. They used vigorous English in those days. 
After Chase’s adventure in opposition to the stamp act, the 
mayor and council of Annapolis published an address in which 
they sought to acquaint the public with what manner of man he 
was, saying, ‘* He is a busy, restless incendiary, a ring-leader of 
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mobs, a foul-mouthed and inflaming son of discord and faction ; 
a common disturber of public tranquillity, and a promoter of 
the lawless excesses of the multitude.’’ This brought an equally 
vigorous response from young Chase: ‘‘ Was it a mob who 
destroyed in effigy our stamp distributor? Was it a mob who 
assembled here from the different counties of the province and 
indignantly opened the public offices? Whatever vanity may 
whisper in your ear or that pride or arrogance may suggest, 
which are natural to despicable tools of power, emerged from 
obscurity and basking in proprietary sunshine, you must confess 
them to be your superiors; men of reputation and merit, who 
are mentioned with respect while you are named with contempt; 
pointed out and hissed at as ‘ Fruges consumere nati.’ ”’ 

While in Congress he was instrumental in having a wagon load 
of Quakers carted from Philadelphia to Virginia, in dead of 
winter, simply, as they alleged, because they would not illumi- 
nate their houses and conform to such vain practices and out- 
ward marks of rejoicing. 

At the height of the English-French rivalry, he went to dine 
at Mrs. Bingham’s. Seated next to her at the table, he observed 
his plate surrounded by French dishes. Asked what he would 
have, he requested ‘‘a beefsteak, madam, or a piece of roast 
beef;’’ and finally arose from the table, saying, ‘‘ There, 
madam, I have made a very sensible dinner, but no thanks to your 
French cook.’’ 

In his old age he said to his son-in-law, ‘‘ Yes, you are young 
and may be a Democrat, but for an old man to be a Democrat, 
he must first be a fool.’’ 

Mr. Justice Chase did not deliver many opinions as a member 
of the Supreme Court. During most of his term of service 
Marshall was Chief Justice. An examination of the first six 
volumes of Cranch shows that in every case but one Marshall 
delivered the opinion of the court. 

An exception to this statement must be made of cases in which 
the Chief Justice did not vote. 

In the early history of the court the practice was established 
that a judge who presided at the circuit, should not, except in 
cases of equal division, vote in the same cause on its hearing in 
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the appellate tribunal. In these cases it is worthy of notice that 
Marshall saying nothing, every other judge on the bench, hear- 
ing the case, delivered an opinion. 

But Judge Chase found occasion in his earlier service to 
pronounce three judgments of great moment. In Calder v. 
Bull,! he established the doctrine, never shaken, that the provis- 
ion in the constitution prohibiting ex post facto laws applies only 
to retrospective legislation of a criminal nature. 

In Ware v. Hylton,’ he held that it was competent for this 
nation by treaty to set aside a law passed by one of the States. 

In Hylton v. United States,* he decided that direct taxes, 
within the meaning of the constitution, embraced only capitation 
taxes and taxes on land. This doctrine was only overturned in 
1894, in the decision of the income tax cases. 

But perhaps his most important and far-reaching opinion was 
one at circuit, which first established that the United States has 
no common law. 


In recalling the trial of Judge Chase it must be remembered 
that there was never at any time the slightest stigma upon his 
judicial or personal integrity. There were eight articles of im- 
peachment, the fourth of which had five specifications. Four 
occasions of offense were stated. 

Passing by one accusation that was absolutely frivolous, 
although ten senators voted guilty upon it, I come to the three 
which were most considered. 

The first of these related to the trial of John Fries for treason. 
The second, to the trial of Callender for seditious libel; and the 
last, to the delivery of a political oration in an address to a grand 
jury. 

In the latter part of the last century Congress passed an 
internal revenue Jaw, and the enforcement of it required the 
services of the militia. The same was true of the enforcement 
of another law, fixing a tax on land. A woman in Western 
Pennsylvania, observing a man standing in front of her house 
counting the windows, threw a bucket of hot water on him. 
From this and other incidents certain persons assembled armed 
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bodies to resist these laws. Among these was John Fries, a 
sort of traveling fakir, of ready tongue and turbulent disposition, 
who was arrested and indicted for treason. He was tried before 
Judges Iredell and Peters, and condemned to die. A new trial 
was granted him, and his case then came on before Judges 
Chase and Peters. On the morning the case was called in Phila- 
delphia, Judge Chase handed down to the clerk three copies of 
a paper, stating that he had fully considered the law of the case 
and had reduced his opinion to writing, one copy being designed 
fur the United States Attorney, one for the prisoner’s counsel, 
and one for the jury. Judge Peters, the district judge, advised 
against this course, saying that the bar would take ‘the stud,”’ 
and so it happened. Mr. Lewis, one of the prisoner’s counsel, 
waved his band and said, ‘I will never suffer my hands to be 
corrupted with a prejudged opinion in any case, much less soin . 
a capital one;’’ Dallas, the other counsel, coming in, joined 
Lewis in the statement that as the facts were not in dispute and 
as the court had prejudged the law they would refuse to con- 
tinue as counsel. 

The next morning Judge Chase offered to withdraw the opinion 
and allow counsel to take their own course. But Lewis and 
Dallas having got the court ‘‘ in a fix,’’ refused to proceed, and, 
on their advice, Fries declined any other counsel. They admitted 
their purpose in this was to make the way easy to a pardon. 
The result was Fries had no representative, and was condemned 
to die. Adams pardoned him, but against the strong remon- 
strance of Hamilton. 

It will be sufficient for my purpose to say that the whole of 
the burden of the complaint against Judge Chase in this 
transaction was his forming in advance an opinion on the law of 
the case, and at first declining to allow counsel to combat that 
opinion to the jury, by reading certain statutes deemed by him 
not relevant, and citing to the jury certain English cases deemed 
by him misleading. 

The impression that a lawyer had the right to argue not only 
the facts but the law of a criminal case to the jury, and to per- 


suade them to disregard the opinion of the court, was certainly 
very strong at that day. 
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In Fries’ case the facts were beyond dispute. Judge Iredell 
had, upon the former trial, delivered an opinion upon the con- 
stitutional definition of treason, holding that levying war ’”’ 
could consist of actual assemblage and use of armed force with 
the purpose of resisting the execution of an act of Congress. 
Judge Patterson, sitting in another case in the same court, had 
pronounced a judgment of similar purport; and yet the counsel 
for Fries were here insisting upon being allowed to argue to the 
jury that this definition of treason was not a correct one, and to 
prove this by citations from English cases, and by reading acts 
of Congress claimed to be illustrative of their views. 

The Supreme Court has only within the last few years set to 
rest this notion, holding, in the case of Sparf v. United States ! 
that the jury are bound in all cases to take the law from the 
court — Mr. Justice Gray, on that occasion, reading a most 
elaborate dissent. 

That Judge Chase’s opinion on the law was erroneous, no 
effort was made in the course of his trial to prove. And Chief 
Justice Marshall quoted from it in the Bollman case, and again 
on the trial of Burr. 

But Judge Chase himself in his answer to the impeachment, 
said that he well knew that, ‘‘It is the right of juries, in criminal 
cases, to give a general verdict of acquittal which cannot be set 
aside on account of being contrary to law, and that hence results 
the power of juries to decide on the law as well as on the facts 
in all criminal cases. This power he holds to be a sacred part 
of our legal privileges, which he has never attempted and never 
will attempt to abridge or obstruct.’’ And he further declared 
that on the second day of Fries’ trial, ‘* We offered, if counsel 
would go on, they would be permitted to offer arguments to the 
court and also to the jury, that the court was mistaken in the law.’’ 

In his closing argument Jobn Randolph fired what, in this 
unrespecting day, would be called a palpable ‘gallery shot.’’ 
He said: ‘* Suppose a man should be indicted for killing another, 
Some circumstances will amount to a justification, such as being 
in defense of his person, and, which I consider equally as sacred, 
in defense of his character and reputation. If I were on the 
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jury, and it appeared that the person indicted had killed the 
other in defense of his character and reputation, I will not find 
him guilty of murder, though directed by all the courts of the 
nation.”’ 

The presiding officer, Aaron Burr, was then under indictment 
for murder, having shortly before killed Alexander Hamilton in 
a duel. 

In his argument, Luther Martin made the statement that he 
had been concerned in as many as five thousand criminal trials. 
He said that he had never heard it intimated that counsel could 
argue to a jury that what the court said was law was not law. 

Judge Winchester testified that he had known one such in- 
stance, in a case where he was counsel, and the verdict of the 
jury was contrary to both law and justice. 

In reference to the second charge against Judge Chase — his 
conduct upon the trial of Callender: This event took place in 
Richmond, in May, 1800, which was the first time, I think, that 
Judge Chase had ever been to Virginia. Before leaving home, 
Luther Martin had put into his hands a copy of ‘* The Prospect 
Before Us,”’ a book written by one Callender, then living near 
Petersburg. Many passages were underscored. These are some 
of the samples: — 

‘* By his own account, therefore, Mr. Washington had been 
twice a traitor. He first renounced the king of England, and 
thereafter the old confederation.”’ 

‘* The extraordinary popularity possessed by this citizen reflects 
the utmost ridicule upon the discernment of America. He 
approved of the funding system, the assumption, the national 
bank, and, in contradiction of his own solemn promise, he 
authorized the robbery and ruin of the remnant of his own 
army.” 

‘*If Washington wanted to corrupt the American judges, he 
could not have taken a more decisive step than by the appoint- 
ment of Jay.” 

‘* This speech has a charm that completely unmasks the scanda- 
lous hypocrisy of Washington. Mr. Adams has only completed 
the scene of ignominy which Mr. Washington began.’’ 

These will do as examples of the mild way in which the gen- 
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eration of printers in the latter part of the last century spoke 
of those persons whom we reverence so highly to-day. 

In a jesting conversation before going to Richmond, Judge 
Chase had declared that if the State of Virginia was not utterly 
debased, or if an honest jury could be found, he would punish 
Callender. 

To an acquaintance in the stage coach he remarked, when told 
that Callender had been taken up as a vagrant, it was a pity they 
did not hang the rascal. 

This, one of the counsel remarked, he had heard a hundred men 
say of as many printers. 

The law which Judge Chase was thus determined to enforce 
was the famous sedition law. Read now it does not seem of so 
dreadful a character, but then it was looked upon as striking 
at the very foundation of liberty. It declared punishable libels 
against certain high officers of the United States, allowing the 
truth, however, to be given in evidence. The bar of Virginia 
looked upon it as monstrously unconstitutional. That Judge 
Chase had any deep feeling against Callender is disproved by the 
fact that on his conviction he fined him only one hundred dol- 
lars. That any gentleman of the bar or community had any 
sympathy for Callender is clearly disproved, but many leading 
characters regarded it as an opportunity to argue against the 
law, sure of the applause of every bystander. 

As in the case of Fries, so in the case of Callender, there was 
no dispute about the facts. The question simply was one of 
law. Was the sedition law unconstitutional? And did the 
counsel have the right to argue that question to the jury? 

The third charge against Judge Chase was that he had deliv- 
ered an address to the grand jury, in Baltimore, and that this 
was simply a political speech. The court was held in a tavern, 
and many witnesses were examined as to what had occurred. 
The prosecution attempted to show that it was a most intemper- 
ate harangue, but as the charge was written, the evidence sig- 
nally failed. Judge Chase was able to show net only that it was 
the custom for the judge at this time to deliver political addresses 
from the bench, but that, by the laws of more than one State, 
it was a duty enjoined upon them. “ 
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There were thirty-four senators who sat in this case, twenty- 
five Democrats and nine Federalists. Upon the article in refer- 
ence to the Fries’ trial the vote stood, ‘ guilty,’’ 16; ** not 
guilty,’ 18; upon that in reference to Callender, ‘* guilty,’’ 18; 
‘not guilty,’ 16; upon that in reference to the address to the 
grand jury, ‘‘ guilty,’’? 19; ‘* not guilty, 15. There being less 
than a two-thirds vote on any article, the impeachment failed. 
Five Democrats voted ** not guilty’’ on every charge. 

The first interesting question is, why was this impeachment 
undertaken? That it was a political prosecution from beginning 
to end cannot, I think, be denied. The motion to inquire into 
Judge Chase’s official conduct was not made until January 5, 
1804. Three of the offenses occurred in April, May, and June, 
1800, almost four years before, and during the Adams adminis- 
tration. The fourth occurred in 1803. John Randolph avowed 
the authorship of the impeachment and declared that he had 
himself written every charge that was preferred. With all his 
peculiar ability, perhaps we should rather say genius, he was a 
most unwise political leader. When confronted with such lawyers 
as defended Chase he found it utterly impossible to make head 
against the current of legal reasoning and authority adduced by 
them. For how could any one support the proposition that the 
counsel for Fries had the right to persuade the jury that was law 
which the court said at the time was not law, and which no one 
could claim to be law? 

And so in the case of Callender, how could it be argued that 
a jury would have the right to declare a statute passed by the 
Congress of the United States unconstitutional ? 

The accusations failing, it was inevitable that the whole prose- 
cution should break down, 

But Judge Chase had marked himself for such an attack. An 
ardent Federalist, he was not only in favor of the adoption of the 
Sedition Law, but brought the powerful weight of his character 
and legal attainment to its enforcement. 

Now it was this law and the Alien Law that were regarded of 
all others the most arbitrary of the Federalist measures. They 
were counted as adding a large domain of power to the national 
government, and having a most alarming centralizing teudency. 
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It was these laws that called out the famous Kentucky Resolu- 
tions, and the Virginia Assembly declared them unconstitutional. 
So that Judge Chase well understood against what opposition he 
must contend when he proposed to enforce the Sedition Law in 
the State of Virginia. 

It was afterwards attempted to argue that the doctrine of 
nullification was taught in the opposition to these laws; but Madi- 
son was able to point to the fact that Callender’s trial and con- 
viction, in the capital of his State, had met with no resistance 
except in methods entirely legal. But for all this, it was laid up 
in the memory of men who had been the judge to defy the senti- 
ment of liberty, and to stand as champion of this odious measure 
against the flower of the Virginia bar. 

Again, Judge Chase was that character of judge which is to a 
lawyer the most exasperating — combative, alert, sarcastic, able- 
He held his own in all sorts of debate, and even though his 
manner might be rude, yet his decision was almost sure to be | 
correct; so that the lawyer who confronted him suffered defeat 
in the estimation of the bystanders, and felt almost certain that 
there was no chance of reversal in a higher tribunal. 

The scene may be imagined. The newspapers with customary 
extravagance had published in advance of Judge Chase’s going 
to Richmond, his threats not only to punish Callender, but to 
teach the Virginia bar a lesson. The Federalist friends of the 
burly old judge were represented as roaring with laughter as he 
described bow he would take the chivalry of the Richmond bar 
across his knee, and after the manner of the country school- 
master, instill into them some correct notions of what was really 
law. The combatants were now met. There were Wirt and Hay 
and Nicholas, burning with patriotic zeal; eager to defend the 
freedom of the press, as involving the liberty of the people; full 
of earnest resolution; surrounded on all sides by constituents 
in entire sympathy with their cause. 

There was the grim old Federalist, intent on the intellectual 
combat ; overflowing with the gaudia certaminis; accustomed to 
every kind of popular debate; not in the least disturbed by being 
in the midst of a community overwhelmingly opposed in their 
views to his. And so an eye-witness testified: ‘‘ The audience 
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enjoyed considerable mirth at the expense of the counsel, but I 
did not see the latter laugh.’’ The managers so lost all sense of 
humor as to prove that in response to an argument by Mr. Wirt, 
Judge Chase had bowed and said, ‘It is a non-sequitur, sir,’’ 
upon which Mr. Wirt sat down — whether it was because of being 
** bowed at’’ or called a ** non-sequitur’’ is not plain. So they 
proved that Judge Chase had called Mr. Wirt ‘‘a young man,” 
whereas he was thirty and a widower ! 

Another reason why the impeachment of Judge Chase was 
undertaken is that there was about this time what we may call 
an epidemic of impeachments. The most prominent was the 
trial, in 1802, of Judge Addison, the presiding judge of one of 
the Common Pleas courts of Pennsylvania. It had been his 
habit, in addresses to the grand jury, to abuse the Democrats, 
and he had gone so far, on one occasion, as to say that a liberty 
pole was a nuisance — in striking contrast to a Vermont judge 
who sat on the bench in a liberty cap. It seems that at that 
date several judges opened court. An associate of Judge Addi- 
son, a mild Frenchman named Lucas, attempting to speak after 
the delivery of the principal charge, Judge Addison told the 
grand jury that ‘‘the address delivered to them by the said John 
Lucas, otherwise John B. Lucas, had nothing to do with the 
question before them, and that they ought not to pay any atten- 
tion to it.” 

On the next day, upon Judge Lucas’ attempting to speak 
again, Judge Addison told his colleague to be silent, and in- 
formed him that the court would, and knew how to, enforce 
obedience. 

Following his conviction, the whole Supreme Bench of Penn- 
sylvania, with the exception of one judge who was a Democrat, 
was attacked; but the bar rallying to their support, they were 
acquitted. 

It is evident that when the Federalists were defeated in the 
year 1800, and John Adams was succeeded by Thomas Jefferson, 
all of the offices in the country were in the possession of the Fed- 
eralists. Since, however, the Senate had, by a narrow majority, 
decided that the President could remove an officer without the 
assent of the Senate, the way was open to put Democrats in all 
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places except those which were judicial. From this they were 
barred out by the life tenure prescribed by the constitution, 
unless some means could be found, under the constitution, of 
cutting short their term. 

In the closing days of Mr. Adams’ administration, an act was 
passed creating sixteen circuit judgeships. All of these places 
were filled by appointment of the President and confirmation of 
the Senate, some of them not being completed until nine o’clock 
at night, 3d of March, 1801. These were called the ‘** midnight 
appointments.’’ They were gotten rid of summarily by a repeal 
of the law creating the courts over which they were to 
preside —an act which was assailed with great vigor as being 
not only unconstitutional but utterly inconsistent with the inde- 
pendence of the judiciary. Having disposed of these surplus 
judges, however, there was certainly a disposition to get hold of 
some of the places upon the Supreme Court of the United 
States. 

These reasons all conspired to induce the House of Represent- 
atives to undertake the impeachment of Judge Chase. While 
at this distance of time, the part which he had taken in the 
Revolution, and the fact that he was one of the signers of the 
Declaration of Independence, would seem to be of themselves 
sufficient to screen him from any attack, yet we are to remember 
that at this early day nearly all the men prominent in public life 
had taken active part in the Revolutionary struggle, and that 
even signers of the Declaration of Independence jostled against 
and interfered with each other on the high-road to public power 
and place. 

What, then, caused the failure of the impeachment? In the 
first instance, the prosecution was conducted with a degree of 
heat in no way warranted by the nature of the charges. One 
of the managers said: ‘* It is true our fellow-citizens are looking 
with an anxious solicitude to the decision of this cause, and, 
as the counsel have said, a condemnation will not bea proof of 
guilt of the judge; and I thank God that an acquittal will not 
establish his innocence.”’ 

Such a sentiment only marks and emphasizes the chagrin of 
disappointed partisanship. For it is not conceivable that so 
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grave a matter as the institution of such proceedings by a body 
so responsible as the national House of Representatives, before 
a court of such dignity as the Senate, involving the place of a 
justice of our Supreme Court, could be undertaken from any 
motive other than the highest concern for the public good. 
The accused was entitled to every consideration of calm judg- 
ment, and certainly was not to be branded as a criminal except 
upon the judgment of his triers. 

John Quincy Adams represents Madison as laughing over the 
vain rage of Randolph and Nicholson at the judgment of the 
Senate — for, going back into the House of Representatives, one 
proposed an amendment to the constitution making judges re- 
movable by address, while the latter wanted an amendment 
allowing a State to cancel the commission of a senator. 

Again, the theory upon which the impeachment was under- 
taken broke down from the very beginning. This theory was 
that all the Senate had to determine was the question whether 
the accused was a fit person to continue to hold the office to 
which he had been appointed. In other words, that whereas, 
incumbents of other offices could be removed by the President 
without the consent of the Senate, whenever he considered a 
change would promote the public welfare, so an officer holding 
his place by a fixed tenure could be removed by a vote of the 
House of Representatives for reasons which, in the will of two- 
thirds of the Senate, were of sufficient force to induce their 
concurrence. 

At the present day, under the constitution of many of the 
States, a judge can be removed by address. Given the proper 
majority in favor of such action, there is no legal limit upon the 
motives or reasons for the address. For, if the proper majority 
so wills it, for purposes however partisan, or for causes however 
trivial, the effect follows, since the power is one dependent 
upon the will. If the address, as was the case this year in 
Tennessee, expressly negatives any unfitness, a different question 
may arise. 

The constitution of the United States is not so. It declares 
the judges shall hold office during good behavior. It ordains 
that the President, Vice-President and all civil officers of the 
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United States shall be removed from office on impeachment for 
and conviction of treason, bribery, and other high crimes and 
misdemeanors. To the House of Representatives is given the 
sole power of impeachment; and it is provided that the Senate 
shall have the sole power to try allimpeachments. When sitting 
for that purpose they are to be on oath or affirmation, and no 
person is to be convicted without the concurrence of two-thirds 
of the members present; and judgment in case of impeachment 
is not to extend further than removal from office and disquali- 
fication to hold office. 

It was suggested that as a judge holds his office during good 
behavior, the implication is that he shall cease to hold it when 
he is guilty of bad behavior; and what is bad behavior is un- 
defined; indeed, impossible of strict definition. 

This argument counts for nothing, because a judge is a civil 
officer and is one to be removed by impeachment. The process 
of impeachment is essentially judicial; requiring charges, a 
court sitting under oath, whose finding is called a conviction and 
whose sentence is called a judgment. Moreover, the grounds 
of impeachment are limited to treason, bribery, and other high 
crimes and misdemeanors. There must be an offense; it must 
be of a grave character, such as treason, bribery, or other high 
crime or misdemeanor. The word ‘‘ misdemeanor’’ may not 
have been used ina strict sense and may be equivalent to mis- 
behavior. 

Again, it can be well imagined that what would be a high 
misdemeanor in one civil officer, would not be so in another 
civil officer. Every office has its special obligations and its 
own peculiar limits upon even the private life of its incumbent. 

The legal phrasing of our constitution necessarily followed 
the English law. Inthe mother country a judge was removed 
from place by address or removed and punished for misconduct 
by impeachment, or bill of attainder. The latter method was 
simply the passage of a law, which, without regard to whether 
an act was criminal when committed, or without regard to its 
then measure of punishment, in one stroke declared the crime, 
fixed the punishment, and convicted the offender. 

Our constitution forbids ex post facto laws and bills of 
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attainder, and allows on impeachment no punishment except 
removal from office and disqualification for future preferment. 

For this reason there has always been a struggle to make our 
process of impeachment cover a part of the field occupied in 
England by bills of attainder. But there can be no place for 
the idea that a judge or any civil officer of the United States, 
holding a fixed tenure under the constitution, can be removed 
from his place because any majority, however large, of the 
legislative department, so wills it. He is entitled to know the 
accusations and face his accusers; to hear their evidence and to 
produce his own. His offense must fairly come within the con- 
stitutional definitions, and his triers must sit under the solem- 
nity of an oath and of the weighty moral and legal obligations 
resting upon a judge. 

In the year 1804, Judge Pickering, a district judge of New 
Hampshire, was removed from office after trial before the 
Senate. He was charged with habitual drunkenness, although 
his friends claimed that he was insane. The question then 
framed by the Senate was: ‘‘ Is John Pickering, District Judge 
for the District of New Hampshire, guilty as charged in the 
article? The answer to be yes or no.”’ 

But in the Chase trial, after much argument and opposition, 
the question was changed, and this was its form: ‘* How say 
you? Is Samuel Chase, the respondent, guilty of a high crime 
or misdemeanor, as charged in the article just read?’’ The 
answer was to be ‘‘guilty’’ or ‘* not guilty.’” The mere 
agreement to thus form the question determined the whole 
result. 

It can hardly be said to be yet determined what is an im- 
peachable offense, and under what limits the Senate sits as a 
court of impeachment. The counsel in the Chase trial, and 
Judge Curtis in the Johnson trial, have stated the simplest rule, 
which is, that ‘* it consists of the violation of some Federal law 
of a nature so grave as to be classed with treason and bribery.”’ 
Any other rule leaves the Senate, where the argument of Gen- 
eral Butler leads it, uncontrolled by any law, each senator to 
determine for himself, whether expediency requires the removal 
of the officer. He therefore denied that the Senate was a court, 
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or, as Mr. Evarts said, ‘* he found that the only way to prevent 
his cause from being turned out of court was to turn the court 
out of his cause.’’ 

Every successive impeachment has increased the weight of 
the more conservative notion, and it has also made clearer that 
the logic of the other contention leads to the power of passage 
of both ex post facto laws and bills of attainder, by a majority 
of the House and two-thirds of the Senate, through the indirect 
method of an impeachment inaugurated by the one and success- 
fully carried through the other. 

But I am constrained to believe the controlling reason for the 
acquittal of Judge Chase was something more far-reaching than 
anything I have heretofore touched on. 

Aside from any recoil from the ungenerous heat of the prose- 
cution, aside from any fixed opinion as to the exact limits of a 
proceeding upon impeachment, there was the feeling that Judge 
Chase, whatever might be his fault, was not deserving of this 
stigma upon his life. We are wont to pride ourselves upon 
the energy and force of our national character. We are wont to 
smile at the gravity with which the Old World regards the un- 
respecting and humorous view we take of matters of most serious 
concern. But, when it comes to a question of doing full justice 
to the individual; of giving the most ample protection to the 
one who seems to stand alone; of shielding weakness against 
power; of exacting fair-play in every contest in life; then the 
American community puts itself on a high plane. It is the best 
form of conservatism that has rarely failed the American people, 
and upon the strength of whose existence we have depended in 
facing those crises that have endangered our nation life. Cour- 
age, energy, love of liberty —all these, I believe, we have. 
Having them has done much to make us a great nation. But all 
this would be of little value without the cornerstone upon which 
I am constrained to believe our political and social house is 
builded; and that cornerstone is Justice — the same to all, rich 
or poor, strong or weak. 

When, therefore, it came to a vote on the impeachment of 
Chase and on the impeachment of Andrew Johnson, and the 
senators stood up, each in his own place, each to answer as God 
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and his country demanded him to true answer make, there were 
found men enough whom no political bias could influence nor 
partisan zeal control, to say, in the language of Aristides: 
‘¢This measure, O Athenians, may be most expedient, but it 
cannot command my vote, for it is not just.’’ 

The consequences of this famous trial were far-reaching. 
Nearly all of the authors who tell us of these times say it had 
one good result, in much improving the manners of all judges. 
These are alleged to have been, in many cases, rude, arbitrary, 
and overbearing. I think there is very much of exaggeration in 
this. At any rate, I think we suffer very little from any such 
evil in these days, much less, I suppose, than do our English 
cousins, It is stated that Mr. Benjamin on one occasion felt 
called upon, in the assertion of his personal dignity, to stop his 
argument and leave the House of Lords. 

Another consequence, whether of this impeachment or of the 
change in the time, is that judges no longer use their places to 
deliver political harangues. It is only fair to Judge Chase to 
say that all men are entitled to be estimated according to their 
day and the fashion of their day. I have already noticed the 
fact that in the year 1800 Judge Chase left the court without a 
quorum to canvass Maryland for Adams, and yet this was not 
mentioned in the articles of impeachment. So he was able to 
show the general custom of making political measures the 
burden of addresses to the grand jury. Indeed, in the early 
history of the court there was little else todo. When Judge 
Patterson opened court, May, 1800, in Portsmouth, New Hamp- 
shire, he discoursed to the grand jury of law, of politics, of 
religion, and of morality, concluding by the observation that 
‘* when the righteous are in authority the people rejoice ’? —a 
sentiment neither party could object to. And on this occasion, 
after the charge was delivered, ‘*the Reverend Mr. Alden 
addressed the throne of grace in an excellent and well adapte: 
prayer!”’ 

It is not conceivable that our present court would adjourn its 
term and each justice go to his circuit to advocate the claims 
of the party to which he owed his elevation. It is not perhaps 
their fault if an occasional sentence, coming hot from the forge 
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and anvil of the conference room, finds itself a quotation in the 
mouth of a perfervid orator, eager to show his opinion stamped 
with judicial approval. 

In the early days it was quite usual for one citizen to hold 
several high places, and hence for Supreme Court Justices to 
hold another office. Thus Jay was Chief Justice and a cabinet 
officer, and resigned both because he had been elected Governor 
of New York. Ellsworth was Chief Justice, and also a foreign 
minister; Marshall was Secretary of State and Chief Justice. 

This combining of the judicial and the political office was quite 
opposed to our theory of separate departments. During the 
present year, it is stated, the President offered one of the justices 
of the Supreme Court a place on the Spanish Peace Commission. 
This was wisely declined. A treaty is the highest form of law, 
and the law-maker and the judge should never be the same. 
The presence of judges of the Supreme Court on the Electoral 
Commission was hurtful to the court beyond doubt, but it was 
helpful to the country, as it is not unlikely that the bill creating 
the tribunal could not have been passed without this feature. 

Other instances are the Behring Sea and Venezuelan Com- 
missions. These are, however, judicial functions, and in reason 
it would seem there can be no better choice for such a mission 
than a member of our highest court. 

There is to-day sitting in Paris a tribunal made up of the 
Lord Chief Justice of England, another distinguished English 
judge, the Chief Justice and one of the associate justices of our 
Supreme Court, and a Russian publicist. If the vote shall stand 
two to two, and so the umpire fix the Venezuelan boundary, 
then the tribunal will be a conspicuous failure. If the final 
judgment, however, indicate an agreement of all, or differences 
unconnected with national affiliation, the experiment will be re- 
garded in a different light. 

But our State bench is not altogether divorced from polities. 
So long as our judges are nominated at political conventions, and 
voted for on the same ballot with other officers, we cannot hope 
they will take no part in the campaign which follows. But when 
once a judge is elevated to the bench his political activity should 
absolutely cease. There should be no taking part in conventions 
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or campaigns, nor in anything which will publicly mark him as 
belonging to any party or faction. 

For, say what we will, the judge must stand apart from those 
over whom he exercises control. Into his hands are committed 
everything that makes life dear, and even life itself. His duty 
well performed is sufficient for the highest ambition. Before 
him all men should stand equal, and in his presence the voice of 
party or faction should be dumb. Whatever there is of good in 
political life, he can well pass by to escape even the suspicion of 
what is evil. 

‘* There is a divinity that doth hedge a king,’’ and one has 
said that while everybody knew Elijah was a very great prophet, 
at any rate from the time he was taken up to Heaven in the 
chariot of fire, no such marvelous manifestation witnesses the 
elevation of a lawyer from the bar to the bench, nor conclusively 
proves his original fitness or effects a miraculous change. So the 
judge must make his own hedge; must establish his own place 
in the minds of the people. Learning, ability, and integrity he 
may have, but, as to the young man who from his youth up had 
kept all the commandments, there is something yet lacking. 
There must be the calm mind; the firm character; the unbiased 

judgment; and men must know that these exist. It weakens 
our reverence and lessens our respect for the bench if it shares 
in the struggles of conventions or the conflicts of the hustings, 
and so it is most harmful to the people and harmful to the courts 
for judges to take any active part in politics. 

The judicial department should be one where reason and not 
heated debate prevails ; where the citizen shall be assured of the 
impartial judgment; where law shall be declared, and not where 
political policies shall be discussed. When the judiciary passes 
the bounds of its proper sphere and attempts to rely for its 
strength on, or to add to its strength, executive, legislative, or 
factional favor, it forsakes the sure foundation upon which alone 
it can rest. This at last is the confidence of all the people with- 
out respect to party or faction, in its integrity, its calm reason 
and its impartial judgment. 

It is obvious that the most important consequence of the 
acquittal of Judge Chase was the effect it had on the independ- 
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ence of the Federal judiciary. His removal from office, con- 
sidering the charges made against him and the evidence adduced 
in their support, would of necessity have established the prop- 
osition, as one of practical politics at least, that a judge could be 
addressed out of office whenever his political opponents could 
command the necessary majority tothatend. This would have 
destroyed the Supreme Court, or have so weakened its character 
as to make its influence of small moment in the formative period 
of this republic. 

If it is said that the power of removal by address has not 
weakened the State judiciary, it is a full reply that in almost 
every State the terms of the judges are so short as not to make 
it worth while to remove them; and, again, he reads with little 
reflection who does not observe how hard upon popular belief 
follows judicial opinion. 

The plan now in favor of electing judges by the people for 
short terms makes them responsible only to the people. The 
obvious objections to this are the necessity of the canvass for 
the election, and the looking forward to re-election, and the fact 
that the judge frequently has to answer to the temporary popular 
impulse rather than to a fixed and considered public opinion. 
But this is better than making judges removable at the will of 
the legislature —a body not even responsible for their appoint- 
ment. The consequent intrigue between the power which creates 
the vacancy and the power which fills it is too well known in 
other lines to be dwelt upon. 

The establishment of this judicial independence in the Chase 
trial was followed by the establishment of the executive inde- 
pendence in the Johnson trial; and, I doubt not, the first did 
much to influence the last. Forif it had been determined that 
the question of removal of a judge whose term was for life was 
only dependent upon the wish of the legislature, a fortiori it 
would have been determined that an executive term of four years 
was so dependent. With the executive and judiciary thus at the 
legislative mercy, our constitution would have suffered an entire 
subversion. Instead of three independent and co-ordinate de- 
partments, there would have been one overshadowing power. In 
both impeachments, then, the axe was laid at the very root of 
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the tree. The power of veto and the final power of upholding 
the constitution against usurping legislation, would be of little 
value confronted with a power of removal such as this. 

In Massachusetts a judge was once removed from office because 
he enforced the Fugitive Slave Law. In West Virginia a judge 
was once removed from office because he allowed a returned Con- 
federate to practice law without taking the oath of expurgation. 
This would be a precedent to the Senate to disrobe Taney for 
deciding the Ableman-Booth case, and to unfrock Field for 
deciding the case of Ex parte Garland. 

One of the most astonishing notions that found countenance 
in those old days, and has been revived in the new, is that by 
reason of its independence the Federal judiciary has the potency 
to erect itself into an oligarchy, and that the rights of the peo- 
ple and the powers of the other departments of government are 
in danger from its usurpation. 

In a famous sentence Mr. Jefferson stated: ‘* It has long been 
my opinion, and I have never shrunk from its expression, that 
the germ of dissolution of our Federal government is in the 
constitution of the Federal judiciary. An irresponsible body, 
working like gravity by day and by night, gaining a little to-day 
and a little to-morrow, and advancing, with noiseless step like a 
thief, over the field of jurisdiction, until all shall be usurped 
from the State, and the government of all become consolidated 
into one.”’ 

In order to determine the relative strength of several powers 
which are supposed to co-exist, and the possibility or probability 
of one absorbing the others, we must examine into the nature of 
each power, and especially find out how far each has an exist- 
ence and authority independent of the other. 

Take, then, the Federal judiciary. Is it self-existent? The 
constitution simply ordains that the judicial power of the United 
States shall be vested in one Supreme Court, and in such inferior 
courts as Congress may from time to time ordain and estab- 
lish. It gives the Supreme Court original jurisdiction in a few 
cases and leaves all other questions of jurisdiction to Congress. 
The legislative power, therefore, fixes how many judges there 
shall be in the Supreme Court, and to this same power belongs 
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the right to say whether there shall or shall not be any other 
courts. 

The first Congress of Mr. Jefferson’s administration abolished 
the law which created sixteen circuit judges, and shut up the 
Supreme Court so that it held no term in the year 1802. Accord- 
ing to this precedent, Congress can to-morrow absolutely abolish 
every Federal court in the Union except the Supreme Court, 
and practically destroy that. 

The answer to the question as to whether the Federal judi- 
ciary is self-existent (meaning established by the constitution 
without the aid of another power so established) must be in the 
negative. 

What, then, as to the jurisdiction of the Federal courts? The 
same statement applies here. It is wholly dependent on Con- 
gress, and can be much or little as Congress shall ordain. The 
constitution limits the judicial power of the United States, but 
does not confer any power on the courts. It belongs to Con- 
gress within these limitations to say what part of this jurisdiction 
shall be exercised. Hence Congress can at any time take away 
all original jurisdiction from the inferior courts, and all appellate 
jurisdiction from the Supreme Court. 

Nor is this mere theory, for Congress has never yet granted 
to the inferior courts all the jurisdiction it might grant to them, 
and has always limited the appellate jurisdiction of the Supreme 
Court. Not only is this true, but Congress has actively in- 
terfered to prevent the Supreme Court from deciding cases 
already argued and under advisement. In this way Congress 
essayed to prevent the Supreme Court from passing on the con- 
stitutionality of the Reconstruction measures; taking away the 
appellate jurisdiction of the Supreme Court after cases involving 
these laws had been argued and submitted to the court and held 
under advisement by it. 

The small measure of the original jurisdiction in the Supreme 
Court counts for nothing. 

It thus appears that no case can be brought in an inferior 
Federal court; no witness sworn; no jury called; no judgment 
pronounced, unless Congress so wills. 

When, therefore, it is complained that the Federal courts 
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exercise certain judicial power; that they take jurisdiction over 
certain controversies ; that foreign corporations are allowed to 
sue in those courts or remove cases to those courts ; that the Su- 
preme Court is allowed to annul the judgment of the highest 
State tribunals — when all this is alleged, and alleged as con- 
stituting a tyranny of judges, a usurpation, a growth of an 
oligarchy — the answer is so simple as to appear absurd. And 
yet it is true that all this is at the will of the people; that the 
representatives and senators elected by the people and the States 
can at their pleasure, remove every evil and destroy every vestige 
of judicial power. 

The same statement is true in reference to enforcing the judg- 
ment of these courts. Here they are without inherent power, 
and can make no arrest, enforce no order, do no execution, ex- 
cept through officers supplied them, with the authority given 
them by Congress. 

To put it briefly, the judicial power is one which lacks both 
the purse and the sword, and therefore is necessarily the weakest 
of all the powers among the government. 

There is no power in the State so dependent on the people as 
the judiciary. Strip it of their confidence, take away their faith 
in it, and it is as a voice crying in the wilderness. Let the peo- 
ple cease to love order; cease to desire the enforcement of law; 
cease to care for the ministers of justice, and this thing you call 
an oligarchy will perish as a feeble flame is swallowed up in 
immeasurable darkness. 

This famous trial proved the wisdom of confiding in the Senate 
the power to try impeachments. Indeed, there is hardly any 
provision in the constitution so admirable as that creating the 
Senate, and giving to it the large authority which belongs to it. 
This is not the occasion to enlarge on sucha theme. There is 
a disposition to underrate the Senate; to decry its character; to 
speak of it as a ‘‘ rich man’s club,’’ and even to change the 
method by which its members are selected. Because several 
States have failed to elect, it is argued that there should be a 
direct choice by the people. But there is no reason in this. If 
the State cannot be well represented it had best not be repre- 
sented at all. The moment the plan of the constitution provid- 
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ing one method of selecting the House of Representatives, 
another the Senate, and a third the President, is broken into, 
no man can foresee the changes that will occur. It may not be 
true that on every occasion the Senate has expressed the sober 
second thought of the American people, but it has rarely done 
otherwise. On its floor the greatest of our public disputants 
have debated the most momentous questions of national life; 
and I believe that without boasting we can claim that history 
shows no greater legislative body. 

When, on March 3, 1805, Aaron Burr delivered his farewell 
speech, he concluded it, in special reference to the trial of 
Samuel Chase, with language of unerring prophecy: — 

‘¢ This body is growing in importance. It is here, if anywhere, 
that our country must ultimately find the anchor of safety, and if 
the constitution is to perish — which may God avert, and which 
Ido not believe — its dying agonies will be seen on this floor.”’ 

There is one more thought which I would crave your indul- 
gence in expressing. 

The two great rivals in the beginning of our government have 
often been spoken of as Hamilton and Jefferson. This is not 
true. Their contest was severe but brief. The true rivals were 
both of them products of your soil — Thomas Jefferson and John 
Marshall. Almost at the same time the one became President, 
the other Chief Justice. The dominant impulse of the one was 
the freedom of the individual; the controlling motive of the 
other was the order of society. The one feared anything which 
seemed to restrict the local government of the State in dealing 
with matters of local concern; the other was determined that 
the central government should have force enough to at once 
protect its own life and enforce its lawful authority. I think it 
would be difficult to measure which of these men has had the 
larger influence. The one, it seems to me, has most influenced 
the people; the other, the government; the one, the individual; 
the other, society. If this is a just estimate, to Jefferson be- 
longs the crown, upon the principle that the government is made 
for the people and not the people for the government. At the 
same time, liberty is worth nothing without order ; the individ- 
ual is of no force without society. 
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It is curious to notice that one of the first laws passed in 
Jefferson’s administration kept Marshall off his seat for a year; 
and then there is the other curious fact that Marshall’s first de- 
cision, when the court met again, was the famous judgment in 
Marbury v. Madison. 

These two men were like intellectual athletes, standing eye to 
eye, face to face, foot to foot. 

Out of the life wrestle of the principles illustrated by each 
has come our inheritance. If this nation is to last it must be 
because we have learned that individual liberty and social order 
are the twin pillars in the temple of social government. 
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THE DETROIT STREET RAILWAY DECISION. 


The decision of the Supreme Court of Michigan in the case of 
Attorney-General v. Pingree etal. has excited an unusual inter- 
est, as much, perhaps, for its political significance as for the 
legal questions involved. The proceeding was in the nature of 
quo warranto to test the validity of an act empowering a com- 
mission selected by the Common Council of the city of Detroit 
to acquire and operate the street railways of that city. 

The history of this enterprise is doubtless familiar to the 
readers of the AMERICAN Law Review. Detroit, like many other 
cities, has had a good deal of experience of the conscienceless 
rapacity of street railway companies. Public opinion seems 
to have finally settled down in favor of their operation by the 
city government, and, under the leadership of that energetic 
politician, Governor Pingree, a scheme was matured for taking 
them over fromthe companies, with their consent, and having 
them operated by a commission appointed by the city government. 
Without going into unnecessary details, it will suffice to say that 
the act provided for a commission of three which at any time 
within twenty years was empowered to acquire all the street 
railways situated within or partly wichin and partly without the 
city of Detroit, but it was expressly provided that the commis- 
sion should have no power to incur any obligation on behalf of 
the city ‘‘ except such as shall be chargeable only upon the rail- 
ways and property so acquired;’’ and the act made some 
general provisions for the operation of the roads by the com- 
mission. Only one of these, providing for the exchange of busi- 
ness with other street railways, comes within the scope of the 
decision. The commission appointed under the act consisted of 
Governor Pingree and two other citizens of Detroit. 

Various grounds were advanced by the Attorney-General for 
holding this act unconstitutional, but only one of these was con- 
sidered by the court, and the act was held to be in conflict with 


854 33 AMERICAN LAW REVIEW. 


Section 9 of Article XIV of the Michigan Constitution, which is 
as follows: ‘‘ The State shall not be a party (to) or interested in 
any work of internal improvement, or engaged in carrying on 
any such work, except in the expenditure of grants to the State 
of land or other property.’’ An analogous provision, which 
forbadejthe State to lend its credit to any person or corporation, 
is of interest in determining in what sense the words ‘‘a party 
to or interested in or engaged in carrying on’’ were used in the 
first provision. 

These provisions were first introduced into the organic law of 
Michigan by the constitution of 1850. To bring the Detroit 
Street Railway Act within the malediction of the first provision 
it is necessary to hold: (1) that the word ‘*State’’ as here 
used includes municipal corporations and other subordinate gov- 
ernmental agencies; (2) that a street railway is an ‘internal 
improvement’’; (3) that under the act the city of Detroit is 
‘*a party (to) or interested in or engaged in carrying on’’ such 
an enterprise, within the meaning of the provision. 

So far as appears from the opinion of the court in this case, 
no effort has been made by the State of Michigan to create 
internal improvements directly, or indirectly, by the loan of the 
State’s credit to private corporations, since 1850. The legisla- 
ture apparently understood the provision in question as men of 
plain common sense would understand it — that is, as forbidding 
the use of the financial resources of the State government in such 
enterprises. 

Various acts were passed, however, for the creation of works 
beneficial to particular sections for which local taxation was 
authorized, or for the lending of the credit of local corporate 
subdivisions of the State to such enterprises, in some cases with- 
out requiring that the proposal should be first submitted toa 
vote of the people, but generally with that condition. The 
decisions growing out of these acts furnish all the authority on 
which the Michigan court relied in rendering the judgment under 
consideration. 

In applying this provision to the Detroit Street Railway Act, 
the court enters into a long review of the experience of the State 
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of Michigan in promoting internal improvements, with its 
disastrous results. As a consequence of that experience, this 
strongly worded prohibition of participation by the State in 
works of internal improvement, was substituted for the mandate, 
found in the earlier constitution, in favor of liberal encourage- 
ment of such enterprises by the legislature. No one can doubt, 
after reading this review, that the people of Michigan were 
heartily tired of the experiment of building and managing rail- 
roads and canals through the instrumentality of incompetent 
politicians, and endeavored to prohibit, in language that could not 
be mistaken, the renewal of such enterprises. 

But the history of the State affords no support for either of 
the points which the court was compelled to hold in order to 
reach its conclusion. The quotations from Judge Cooley’s 
History of Michigan, which constitute the largest part of this 
review, while setting forth at length the enterprises in which the 
State had embarked and the great losses thereby incurred, makes 
no mention of any such works undertaken by the cities or counties 
of the State. A present motive is therefore lacking for the sup- 
position that this provision was leveled at the municipal organiza- 
tions as well as the State. The language of the provision itself 
is most stringent in regard to the thing that is forbidden. Three 
different frames of words are employed in the prohibitive clause, 
each a practical equivalent of the other. Yet in describing to 
whom these things are forbidden the word ‘ State’’ alone is 
used. The familiar principle of construction — inclusio unius, 
exclusio alterius, — is peculiarly applicable to the case, from the 
elaborate pains exhibited in the framing of the prohibitive clause. 
If it was the intention to make the restriction as sweeping as the 
Michigan court now holds, why this strange lack of precision in 
the subject, coupled with such stringency inthe predicate? The 
court makes no argument to sustain the view that the word 
‘State ’’ necessarily embraces any and all subordinate govern- 
mental agencies. It simply assumes that whatever is forbidden 
to the State is likewise forbidden to subordinate bodies. 

If every constitutional prohibition of action by the State 
extends equally to municipal corporations, surprising results will 
be reached. By section 3 of the same article of the Constitu- 
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tion, the State is empowered to *‘ contract debts to meet deficits in 
the revenue, but such debts shall not in the aggregate at any 
time exceed fifty thousand dollars.’’ There is no principle of 
construction or interpretation which will permit of holding this 
section applicable to the State government only while section 9 
is held to apply equally to every municipal subdivision of the 
State. To be consistent, the Michigan court must hold that the 
aggregate of such debts contracted by the State and its munici- 
pal subdivisions must not exceed fifty thousand dollars. To 
escape this reductio ad absurdum, something equally absurd must 
be postulated — that ‘* State’’ sometimes means State and some- 
times something else. 

In the first case ' coming before the Michigan court after the 
adoption of the constitution of 1850, in which the question here 
presented was brought to the attention of the court, the validity 
of municipal bonds issued in aid of a railway company was in- 
volved. Though long and carefully written opinions were filed 
by each of the four judges then constituting the court, none of 
them appear to have considered this objection, which was urged 
upon the court, worthy of notice. In all, the disapproval was 
rested on the view that the act under consideration authorized the 
appropriation of public funds to a private use. Perhaps in 
ignoring the constitutional provision here in question the court 
was guided by the sound and universally recognized principle of 
construction that a State constitution, not being a grant of power 
to the legislature, but a restraint upon its otherwise plenary 
legislative power, is always strictly construed, and unless it 
clearly appears that legislation is within the terms of the restric- 
tion, it will be sustained. If it be doubtful, the doubt must go 
in favor of the legislature.?- This principle has nowhere been 
expressed in stronger language than by one of the judges who 
joined in that decision.® 

When the next case involving the application of municipal 
funds to the aid of a railroad company ‘ came before the court, 


1 People v. Salem, 20 Mich. 452. 3 Cooley Const. Lim., 6th ed., p. 
2 Wilson v. Board of Trustees, 133 216 et seq. 


Ill. 443, 458-9; People v. Nelson, 133 4 Bay City v. Treasurer, 23 Mich.449. 
Ill. 565. 
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it concluded to take a step forward (or backward) and the argu- 
ment which had been ignored in the previous opinion becomes 
the corner-stone of the second. The opinion was written by 
Judge Cooley and frankly confessed a bitter opposition to the 
policy of the act under consideration, an opposition subsequently 
reflected in his History of Michigan in the passages now quoted 
by the Michigan court. The learned judge chose to regard the 
grant of such municipal aid, though made by a vote of the 
inhabitants of the municipality, as if it were made by the legis- 
lature without the consent of those interested, — treating the 
vote as an idle performance. What the State could not do 
itself, it is said, it could not ‘* compel ’’ its municipal subdivis- 
ions to do; a proposition which may be conceded. But the 
element of compulsion was lacking in the case at bar; so that 
the court’s reasoning on this point is quite meaningless. 

In the subsequent case of Thomas v. City of Port Huron,! 
the cases in 20 Michigan and 23 Michigan were approved and the 
municipal bonds were held invalid, ina brief opinion which does 
not re-examine the question. 

If the question of the applicability of this provision to munic- 
ipal corporations can, after the decision in Bay City v. State 
Treasurer, and subsequent decisions, be considered open to 
examination, numerous decisions in other jurisdictions on similar 
constitutional provisions may be cited in opposition to the con- 
struction of Judge Cooley. 

In the neighboring State of Illinois, where the same experience 
had been suffered, the people, in 1848, adopted the following 
constitutional provision: ‘‘the credit of the State shall not, in 
any manner, be given to or in aid of any individual, association, 
or corporation.’”’ This provision was held not to invalidate an 
act amending the charter of a railroad company which, among 
other things, empowered certain counties through which the road 
was projected, to subscribe to the capital stock of the company 
and to issue their bonds for such subscription. The court say: 
‘* It will be perceived that this law does not purport to give the 
State’s credit to this company, but simply to authorize a small 
district of the county to give its credit and aid to the corpora- 


1 27 Mich. 320. 
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tion. It neither gives, directly nor indirectly, money from the 
treasury, or bonds, or property of the State to this road. We 
fail to see that this section has any bearing on the validity of the 
law under consideration. The State in no wise became liable 
for the payment of the county bonds or the interests thereon, 
but leaves the persons and property of the district liable for 
their payment.’’? 

And construing this provision in another case where bonds had 
been issued by a county in payment of a subscription to the stock 
of a railroad company, it was said: ‘*‘ From the terms used in 
this provision, or from plain and necessary implication, does it 
appear that the framers of that instrument intended to prevent 
the legislature from authorizing counties and cities to subscribe 
for shares of the capital stock of the railroad corporations? The 
language in terms does not. The credit of the State alone is 
mentioned; counties and cities are not named. It is a familiar 
rule of construction that the express mention of one thing, im- 
plies the intention to exclude others.? It is no more than rea- 
sonable to suppose that if the framers of the constitution had 
intended to embrace counties and cities in this prohibition, they 
would have named them, and especially so when they have been 
so specific in regard to the great number of prohibitions enumer- 
ated in that instrument. I have been unable to find a single 
decision holding a legislative enactment void because it author- 
ized the performance of an act supposed to be embraced within 
the reason of some other prohibition, and it is believed that 
none such exists. * * * It was urged that under this pro- 
hibition the State has no power to subscribe for stock in such a 
corporation, or to levy a tax to aid in its construction, and that 
to authorize counties or cities to do so, was indirectly doing the 
same thing. It certainly has the power to authorize individuals 

-to subscribe for such stock, although it is itself prohibited from 

doing so. There are many acts it may not do, and yet may 
authorize others to do. It has no power totry a suit, yet it may 
authorize a court to do so; and may not exercise many judicial, 
ministerial and executive acts, which it may authorize others to 


1 Madison County v. The People, 58 2 Co. Litt. 210a; Broom’s Maxims, 
Ill. 462. See also Sleight v. People, 74 505. 
Ill, 47. 
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perform. The act in no way lends the credit or pledges the 
faith of the State to these incorporations. It is not responsible 
for the redemption of the bonds, or for the payment of the 
interest on them. It only authorizes counties and cities to lend 
their credit to, or in aid of, such incorporations. And we think 
that the legislature had constitutional warrant for so doing, and 
the act is not void.’’? 

The Illinois constitution of 1870 provides that the General 
Assembly ‘* shall not loan the credit of the State, or make 
appropriations from the treasury thereof, in aid of railroads or 
canals.’’ In 1889 the legislature passed an act ‘* to create sani- 
tary districts and to remove obstructions in the Des Plaines and 
Illinois rivers.’”” The purpose of this act was to authorize the 
construction of the Chicago Drainage Canal by taxation of property 
within the area drained. That the channel so authorized to be con- 
structed from Lake Michigan was intended to be a canal is shown 
by section 24, which provides that the channel shall be declared a 
navigable stream and shall be turned over to the Federal govern- 
ment. The act was vigorously assailed in the courts.2, Numer- 
ous objections were offered to it on constitutional grounds, but 
though able counsel represented the assailants, no question was 
raised as to its violating the above constitutional provision; un- 
doubtedly because that question had been firmly settled by the 
decisions above cited. 

Other constitutional provisions of Illinois are found in which 
the same question was involved, and to which the same inter- 
pretation was given, to which the reader is referred, further 
quotation being deemed superfluous.* If the decisions of other 
States construing similar provisions in harmony with the Illi- 
nois decisions were examined this article could be extended to 
the dimensions of a book. 


1 Prettyman v. Supervisors of Taze- 
well County, 19 Ill. 412. Followed in 
Robertson v. Rockford, 21 Ill. 451; 
Johnson v. Stark County, 24 Ill. 75, 
85; Perkins v. Lewis, Jb. 208; Piatt v. 
People, 29 Ill. 54, 73; Keithsburg v. 
Frick, 34 Ill. 405, 421; Dunnovan v. 
Green, 57 Ill. 63, 71. 


2 Wilson v. Trustees, 133 Ill. 443; 
People v. Nelson, 133 Ill. 565. 

8 Craw v. Tolono, 96 Ill. 265; How- 
land v. Chicago, 108 Ill. 496; Braun v. 
Chicago, 110 Ill. 186; United States 
Dist. Co. v. Chicago, 112 Ill. 19; 
Wilbur v. Springfield, 123 Ill. 395. 
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But it is not necessary to go beyond the pages of the Michigan 
constitution itself to show how untenable is the interpretation 
which makes the word ‘*State’’ include ‘cities’? and other 
municipal bodies corporate. That Constitution contains the 
following provisions in regard to the powers of such bodies : — 

‘* The legislature may confer upon organized townships, in- 
corporated cities and villages, and upon the board of supervisors 
of the several counties, such powers of a local, legislative and 
administrative character as they may deem proper.”’ 

‘©The legislature shall provide for the incorporation and 
organization of cities and villages, and shall restrict their 
powers of taxation, borrowing money, contracting debts and 
loaning their credit.”’ 

There is no restraint on the powers which may be granted to 
such bodies; and by authorizing the legislature to restrict their 
power of borrowing money and loaning their credit, the consti- 
tution grants such power, a power which is distinctly and pos- 
itively forbidden to the legislature. 

If we go on a search to discover why the same prohibition in 
regard to internal improvements is not laid on the towns and 
cities, the answer seems obvious, that no city had embarked in 
disastrous experiments with canals and railroads as the State 
had, and the people of Michigan were providing against real and 
not imaginary evils. As to works of a purely local nature, pro- 
vision is made in regard to their construction and management 
by subordinate municipal bodies, but such provisions are only 
indirect and incidental, — regulations, as it were, of an insti- 
tution recognized as a necessary and essential part of the several 
forms of local government. This recognition of the distinction 
between works of internal improvement and of local improve- 
ment was urged upon the court with great force, in the very able 
brief of Mr. Baker, of counsel for the defendants ; but no indi- 
cation is found in the opinion that it was even considered by the 
court. 

II. 

The words ‘internal improvements ’’ have a fairly definite 
and generally accepted meaning. It is not necessary to resort 
to the history of Michigan to determine their meaning as used in 
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this provision, as the court does. But such resort when had 
only shows that the words are used here in their ordinary 
sense, — a public or semi-public enterprise intended to facilitate 
the commerce and travel of the country. Of course any 
improvement of a highway or waterway, the repair of a bridge, 
the starting of a ferry, contribute in a way to the movement of 
persons and goods from one part of the country to another. 
But such local improvements have never been dignified with the 
term ‘‘ internal improvements.’’ That term is always restricted 
to extensive enterprises which serve the commerce of the com- 
munity at large, —highways, canals, harbor and river better- 
ments, and, in later days, railroads. The one feature which 
links these various agencies together under the general term 
‘‘internal improvements ’’ is the fact that all contribute in a 
material way to the one great object of facilitating commerce 
between the different divisions of the State. And, while the 
term is not, in the nature of things, absolutely precise in its 
meaning, it has never been held to embrace strictly local 
improvements. 

As street railways were unknown in Michigan in 1850 it is 
impossible that they should have been specifically in the minds 
of the people when they adopted this provision. If they are 
now mala prohibita, it is because of their resemblance to rail- 
ways or because from their nature and use they correspond to 
the accepted meaning of the term ‘‘ internal improvements.”’ 

The business of a steam railroad and that of a street car com- 
pany are so essentially different that in spite of their close physi- 
cal resemblance, there is not a single term which includes both. 
The term ‘‘railway’’ without a qualifying adjective, always 
means a steam railway. The law deals with them as absolutely 
different forms of public corporations. A railway company 
which, after acquiring the plant and franchise of a street car 
company, should attempt to operate its trains over the tracks 
of the latter, or a street car company which attempted to charge 
the rates of fares permitted by statute to railway companies, 
would speedily have trouble with the courts. 

Railways were undoubtedly within the mandate of the earlier 
Michigan Constitution in favor of internal improvements. But 
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if, affecting to act under that mandate, the legislature had 
appropriated money for the construction of a street railway sys- 
tem in Detroit, can any one doubt that the then Supreme Court 
would have held such an act beyond the bounds of the mandate? 

A street railway is strictly a local convenience — an essential 

convenience in populous cities. Its sole purpose is to facilitate 
the movement of persons in the city, not to carry freight and 
passengers between the different sections of the State, which is 
the business of a railway company. This distinction was urged 
upon the court in a very lucid and forcible argument. In the 
effort to avoid the force of this argument, the court laid much 
stress on the fact that some of the Detroit street railways con- 
nect and exchange traffic with others running to near-by towns, 
and then imagines a development of trolley lines which may 
cover the State and become effective competitiors of the rail- 
roads. Admit the possibility; still, is the Michigan court 
justified in overturning a law enacted by the legislature because 
at some time in the future the street railways may grow into 
something quite different from what they arenow? The ques- 
tion seems to answer itself. 

That the management and control of the streets and their 
maintenance as highways, at public expense, is a proper function 
ofa city government, has never been disputed. Indeed, any other 
arrangement is almost inconceivable. They are to cities what 
highways are to the rural districts, and like them are maintained 
at public expense for the free use of the public. But the con- 
struction and management of highways and steam railroads by 
the State are equally forbidden by section 9 of article XIV, 
and by parity of reasoning, if the city may not maintain street 
railways it may not maintain its streets in condition for traffic. 
The situation of the citizens of Detroit, if the city government 
were compelled, through the deprivation of this power, to turn 
over to corporations in the nature of turnpike companies the 
maintenance of its streets, would be deplorable indeed, yet that 
absurd contingency logically follows from the decision of the 
Michigan court in this case. 

It was contended that street railways are nothing but an 
improvement of the streets upon which they run, whereby they 
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are made more effective and useful as streets. There seems 
something ludicrous in the position that a city may pave its 
streets in order to facilitate traffic and passage; that it may 
grant to a private corporation the privilege of laying rails on 
those streets and running cars on the rails for the carriage of 
passengers, but that it may not contract with those companies 
for the use of their rails and cars, to be run by the city for the 
convenience of its inhabitants. Every argument which will jus- 
tify the power of a city to pave its streets and maintain them in 
condition for traffic, as an exercise of the police power or as an 
incident of its general municipal power, would seem to support 
its power to increase their efficiency by a system of passenger 
transportation; and in the present case those arguments are 
made irresistible by the fact that the exercise of the latter power 
would not add a penny to the taxes or the bonded indebtedness 
of the city. 

If the term ‘internal improvements ”’ is to be extended to one 
kind of local improvement, where shall the line be drawn? Is 
the power to pave its streets, which is conceded to a municipal 
corporation, subject to the restriction that no part of the pav- 
ing shall consist of iron rails? Can it lay down railway tracks 
in the streets and grant the exclusive use of them to a private 
corporation, as some cities do, but find itself disabled by this 
provision to operate cars upon them? May it sell water-power, 
as it does, and at the same time be disabled to produce and sell 
power in the form of electricity or compressed air? May it sell 
power at fixed stations for manufacturing purposes and be dis- 
abled to sell it at movable stations, in the form of carriage of 
passengers on street cars? Yet the court which now forbids the 
latter has heretofore held that the city of Detroit, as an inci- 
dent of the management of its water service, may engage in the 
business of a plumbing contractor by laying water mains in pri- 
vate premises under contract with the owner and collect for the 
labor and material supplied. * 

Counsel for the defendants foresaw that any course of rea- 
soning which would forbid the city to take over its street car 
lines would also disable it to maintain these and other forma of 


1 Hale v. Houghton, 8 Mich. 458. 
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public service which it has been maintaining, and pressed that 
consideration on the court. The system of water-works of the 
city of Detroit was particularly pointed out as a species of ‘* in- 
ternal improvement ’’ at least as much within the meaning of 
the constitutional provision as the street car system, and it was 
urged with unanswerable force that, however useful in main- 
taining the public health a good water service may be, it is by 
no means essential that such service should be furnished by the 
city itself. It could easily be turned over to a private corpora- 
tion, as it often is in small towns. The same is true of the 
gas and electric light plants maintained by the city. 

The objection is easily swept aside with the statement that 
those enterprises are ‘‘a proper exercise of the police power,” 
though the court confesses that ‘‘ it may be somewhat difficult 
to draw the line as to what a municipality may do and what it 
may not do.’’ It is indeed a matter of difficulty to draw the line, 
and for this reason, perhaps, the line has never been drawn. 
There is nothing so vague and elastic as the ‘‘ police power.”’ 
Whether a particular municipal regulation falls within or without 
the mysterious line depends for the most part on whether the 
Supreme Court of the State approves of the regulation or not. 
So far as the question of the expenditure of public funds is 
concerned, the more intelligent courts permit municipal corpora- 
tions to spend their money on almost any object which may 
reasonably be thought to contribute to the comfort and well- 
being of those who pay the taxes, provided the charter or statu- 
tory limitations of taxation are not exceeded. 

The court seems to favor a line which doubles in and doubles 
out and whose location is as difficult to fix as the Alaska bound- 
ary. It justifies the maintenance at heavy expense of public 
parks abounding in every conceivable means of recreation, such 
as the beautiful island park of Detroit, but does not justify the 
management (without a penny of expense to the city) of a sys- 
tem of intra-urban transportation which quickly carries the 
inhabitants to and from their labors, which hauls them to the 
outskirts of the city for the purposes of healthful enjoyment and 
whose disuse in large cities would mean the prostration of their 
business and their industries, the destruction of the comfort and 
serious injury to the health of their citizens. It is no answer to 
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this to say, as the court does, that the city already enjoys this 
service from private corporations, for it could have all the other 
conveniences which it now enjoys under public management at a 
low cost in taxation, by leaving them to private exploitation — 
though, to be sure, at a fearfully enhanced cost. 

Among many public institutions which the city of Detroit 
operates is a public market. At its utmost stretch the police 
power justifies only things which contribute to the health or 
safety of the public or the preservation of public decency. It 
is hardly conceivable that the maintenance of a public market 
should be held to contribute to either of these objects. It is 
simply a business enterprise maintained by the city for the sup- 
posed convenience of its citizens. The land and buildings so 
employed might with as much propriety be rented out for dry- 
goods stores or saloons, as for butchers’ stalls and vegetable 
stands. Yet the Michigan court saw no difficulty in including this 
enterprise in the hospitable police power, than which the witches’ 
broth in Macbeth contained no more incongruous ingredients. 

If it were worth while, the tangle of absurdities into which 
the court’s evasion of the consequences of its own logic inevit- 
ably leads, could be extended indefinitely. But of what avail? 
Whatever the city is now doing is justified by the police power ; 
whatever it may hereafter undertake, with the sanction of the 
legislature, will not be justified unless the Supreme Court 
approves of it. 

But the strange and fatal flaw in this whole argument is that a 
vague and ill-defined power which municipalities have been 
allowed to exercise as. a mere incident of their existence without 
any special legislative grant, is held to override a positive con- 
stitutional prohibition! Granted that cities and towns may, in 
the absence of restriction, do these things: can they still do them 
when forbidden by the organic law of the State? The dilemma 
seems to have but one horn and that inevitable. 


Ill. 


The whole argument from authority in this case rests upon 
the opinion of Judge Cooley in Bay City v. Treasurer.! 


1 Supra. 
VOL. XXXIII. 55 
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When a court plants itself upon the doctrine of stare decisis, 
especially upon a question of constitutional interpretation, criti- 
cism is all but disarmed; but it must appear clearly that the 
very question at issue in the second case was decided in the first. 
In that case, and in all others where the Michigan court declared 
an act of the legislature unconstitutional because of its being in 
conflict with the section, it has been on the ground that the 
power of taxation was used to promote the forbidden object. 
‘* Now, whatever might be the just and proper construction of 
similar provisions in the constitutions of States whose history 
has not been the same with our own, the majority of the court 
thought, when the previous case was before us, and they still 
think that these provisions in our constitution do preclude the 
State from loaning the public credit to private corporations, and 
from imposing taxation upon its citizens or any portion thereof 
in aid of the construction of railroads.’’? 

In this case, neither is the public credit loaned nor are the 
powers of taxation invoked to aid the enterprise. The opinion 
of Judge Cooley then, instead of justifying the decision under 
review, is, negatively at least, in favor of the constitutionality 
of the Detroit Street Railway Act, for the very facts on which 
the act under consideration in the Bay City case was held uncon- 
stitutional, the devotion of moneys raised by taxation to a work 
of internal improvement, is lacking here. Where, as here, such 
enterprises can be acquired without pledging the public credit 
or invoking the power of taxation, they necessarily lie without 
the prohibition. The act which is rejected as unconstitutional 
imposes no burden whatever on the city of Detroit. By section 
6 of the act the commission may ‘‘ provide for the payment of 
rentals or other obligations and may provide for a sinking fund 
for the discharge of any liens upon any of the property acquired 
by them and may pledge the earnings and receipts of said rail- 
ways for these purposes, and may use the earnings in operating 
and maintaining the same, and may use any surplus of earnings 


1 Bay City v. State Treasurer, 23 568; People v. Township Board, 25 
Mich. 499; Anderson v. Hill, 54 Mich. Mich. 153. 

477; Ryerson v. Utley, 16 Mich. 274; 2 Bay City v. State Treasurer, supra. 
Sparrow v. Commissioners, 56 Mich. The italics are, of course, the writer’s. 
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in acquiring any bonds secured by lien upon the property so 
acquired, or may use such surplus in making needed extensions 
or betterments to said railways. Said commission shall have no 
power to incur any obligation on behalf of said city except such 
as shall be chargeable only upon the railways and property so 
acquired and the earnings and increments and extensions 
thereof.”’ 

This section is set forth verbatim, because it disposes of the 
entire question. The Michigan court, by going into the history 
of the constitutional provision in question and the causes which 
led to it, has made it evident that the danger intended to be 
guarded against by that provision was the employment of the 
resources of the State in building and operating railways, canals, 
etc. It is now estopped to assert that this section was intended 
to prevent the participation of the State or its municipal sub- 
divisions in the management of these enterprises, even where 
such participation does not involve any share in the possible 
losses. On the naked meaning of the words, it might be main- 
tained with some plausibility — even with a straight face — that 
the city of Detroit would be ‘carrying on an’’ enterprise 
which the court holds to be an internal improvement; but the 
court has also decided that that was not what the people meant 
when they adopted this provision. They have said that it was 
leveled at the employment of public moneys in internal im- 
provements; they cannot now change their position and say 
that it was leveled at the appointment of city officials to man- 
age the business of a private corporation, with the consent of 
the latter and without the outlay of a penny by the city. 


IV. 


With these criticisms the writer is willing to leave the decis- 
ion of the Michigan court to the judgment of the profession. 
But there is a feature of that decision which merits notice quite 
aside from the legal questions involved. That is the discussion 
by the court of the merits of the policy designed by the act 
which it holds unconstitutional. It isa truism of constitutional 
interpretation that the courts have nothing to do with the bene- 
ficial or injurious consequences of the acts of the legislature. 
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This the Michigan court concedes. Why then does it devote 
page on page to discussing the merits of the measure? When 
the statement of the case and the long extracts from historical 
works are eliminated, fully one-third of the remainder of this 
long opinion is devoted to a disparaging discussion of the 
merits of the law. The tendency of many appellate courts, 
under the guise of constitutional interpretation, to exercise a 
superintending jurisdiction over the legislature, is a crying evil, 
and, it is believed, a growing one. The courts which are most 
addicted to this practice are the most willing to renounce any 
such pretension; and they renounce it most vigorously in those 
opinions in which, after arguing that the law is a very poor one 
any way, they proceed to declare it unconstitutional. This is 
an unjustifiable appeal to the simplicity of the public. They 
have a right to suppose that such a discussion means some- 
thing, and that the court’s hostility to the policy of the statute 
had some influence in determining its decision. 

The writer is not discussing a mere theoretical question of judi- 
cial propriety. Since the publication of this decision in the news- 
papers, Governor Pingree, the chief sponsor for the measure, 
has, according to a newspaper interview, denounced the court 
in unmeasured terms, ascribing the decision to unworthy motives. 
Such an opinion is well calculated to arouse just such criticism 
from alayman. However limited his legal knowledge may be, 
he knows very well that the court has no authority to declare a 
statute unconstitutional simply because the court does not ap- 
prove of it. The court has no right to complain of Governor 
Pingree’s stinging abuse, for the court could have escaped it by 
sending its opinion forth in all the nakedness of legal argument. 
An opinion which needs the support of any other kind of argu- 


ment should never be written. 


Tuomas W. Brown. 
CHICAGO. 
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A KOREAN CASE. 


A KOREAN CASE. 


Pom Kwang Soh (or as he was called at his home in Korea, 
Soh Kwang Pom) died in the city of Washington on August 13, 
1897. He was a member of one of the most prominent families 
of Korea, illustrious on account of the number of wise and just 
public officers it has produced.! 

He was born in 1859 and at the age of eighteen visited Japan. 
When he was twenty years old he passed an examination lead- 
ing to the ‘*cursus honorum’”’ in Korea. The next year, in 
company with Kim, who was afterwards assassinated at Shang- 
hai,? Prince Pak, the present king’s brother-in-law, Prince Min, 
a nephew of the late queen, and a few others, all of whom were 
young men, he made a tour around the world. These were the 
first Koreans who were ever on European or American soil. 

Ever since his sojourn for a few months in Japan Mr. Pom 
Kwang Soh had been an earnest advocate for the introduction of 
Western civilization into Korea. After his return from the trip 
around the world he and Mr. Kim held nightly discussions concern- 
ing the means of introducing reforms into Korea and endeavored 
to induce young men to jointhem. Prior to 1882 they came near 
losing their heads upon the charge that they were trying to 
establish Christianity in Korea. 

In course of time other reformers were added to this number. 
Hong Yong Sik, one of the embassy to the United States, 
returned in 1883, declaring that he had been in a ‘light so 
bright that it dazzled him,’’ and received from the king the 
appointment of postmaster-general. 

The king of Korea favored this party, but his queen, a mem- 
ber of the Min family, the strongest in the kingdom, was a con- 


1 See an account of this family in 2 See an account of this assassina- 
Foreign Relations, U. S., for 1885, tion and subsequent mutilation of the 
pp. 835, et seq. body in For. Rels., U. S., 1894, Appen- 
dix I, pp. 16-18. 
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servative. Now began the strife which led to the recent 
Chinese-Japanese war. 

The reformers were decidedly opposed to the Chinese suze- 
rainty and favored Japanese methods. China kept partial 
control of Korea through the Min family. 

Ensign Foulk of our navy wrote in 1884 that while the 
Korean embassy was in the United States in 1882 and 1883, 
Mr. Soh among them, Mr. Kim was in Japan in regular cor- 
respondence with them. And he adds that these two men were 
the only Koreans who had any knowledge of the principles of 
Western governments. Both had been in effect pupils of 
Fukuzawa, the distinguished leader of Japan in political progress. 
** Both,’’ he says, ‘‘ but particularly Soh, were noted as 
fravk, intelligent, active, useful men. In Korea their families 
were respected and beloved for their just conduct as officials.”’ 

In 1884 these reformers, who had already established a postal 
system and improved the legal procedure of the kingdom, found 
themselves so stoutly opposed by the conservatives that they 
determined to resort to force to aid in the propagation of their 
ideas, and they gained the king’s consent to the importation of 
a Japanese army for this purpose. Prince Min in the meantime 
came under the influence of the queen and left the ranks of 
these ‘* progressives.’’ 

In the application of force nearly all the leading conservatives 
of Korea were put to death, Prince Min escaping their fate by 
flight. He afterwards went to China and settled at Hong Kong. 

Another opposition party soon arose, siding with the queen, 
and a small army was hired in China, in which empire she had 
taken refuge. The progressives and their Japanese army were 
driven from Seoul; their leaders were declared traitors; their 
relatives exiled or slain; their property confiscated ; and their 
reforms abolished. 

At this time Mr. Soh Kwang Pom came to the United States, 
made a declaration before a New Jersey court of his intention 
of becoming a citizen of this government, and was admitted to 
such citizenship by the Supreme Court of the District of Colum- 
bia on November 18th, 1892. 

He served for several years as a clerk in the Bureau of Edu- 
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cation attached to the Department of the Interior at Washington, 
and in 1894, having been pardoned by the king of Korea, he 
returned to his native land, the Chinese-Japanese war being 
then in progress.1_ Upon his arrival he was appointed First 
Minister of Justice and Law under the new cabinet system, and 
later Minister of Education. On account of a change of govern- 
ment he was shortly afterwards sent as Minister to Washington 
(spring of 1896), and a few months later promoted to the presi- 
dency of the Privy Council. His health now began to fail and 
he was compelled to give up his work. He bought a house in 
Washington and intended to make that city his permanent home, 
and in this home he died, as has been said, in August, 1897. 

When his friends came to me on August 14, 1897, they told 
me that in his last illness he had made a verbal will giving this 
house and all of his personal property to his cousin, Bong Sun 
Pak, the secretary of the Korean legation. 

There was not much difficulty in reducing to writing this will 
for purposes of probate, as it had been made in his own dwelling 
house, and in apprehension of death, and he had called upon 
those present (three Koreans and a retired officer of the United 
States Army) to bear witness that it was his will. The law of 
nuncupative wills in the District of Columbia is still the statute 
of 29 Car. II,? the words of which, as is well known, have always 
been strictly construed. 

One of these provisions requires that no such will be received 
to be proved unless process has first issued to call in the widow 
or next of kin of the deceased to contest the will, if they so 
please. 

Mr. Pom left a widow and two sisters in Korea, and though 
they could have been cited by publication, the personal estate 
was not large enough to warrant the expense of advertising in 
the newspapers, and besides it would have been a farce. A 


1 Actually begun in Koreain June, guarantees not again to interfere in 
1894, China having sent troops there Korean affairs except as provided in 
without any previous notice in writing that Convention. (Foreign Relations 
to Japan required under the Tientsin of the United States, for 1894, App. I, 
Convention of 1885. Japan thereupon pp. 24, et seq.) 

sent an army to Korea and refused to Ch. 3, Secs. 19 and 20. 

withdraw: it until China gave definite 
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waiver of citation was therefore prepared and sent to our Minis- 
ter at Seoul to be signed and acknowledged by those ladies. 
He replied, however, that it was very difficult to attend to such 
a matter in that country as a Korean lady would die rather than 
‘* see a strange man.’’ The widow who, it seems, had broken 
away from some of the customs of the country, did appear before 
the Minister and sign the citation, but he had to be content to 
let female attendants of the sisters sign for them, they having 
first given these attendants powers of attorney for that purpose. 

It being shown to the satisfaction of the justice that these 
ladies could not, even if present, appear in court (if they followed 
the customs of their own country ) he very sensibly decided that 
they should be treated as non-existent. The court was pleased 
to say that every effort had been made to comply with the re- 
quirements of the statute, and the will was accordingly admitted 
to probate as a valid will of personalty. 


Tue Rear Estate. 


As anuncupative will does not operate to convey real property 
in the District of Columbia, Mr. Pom died intestate as regards 
the house of which he was seized August 13, 1897, and the ques- 
tion at once arose as to who could take it. 

It had to be determined first of all whether he had the right 
to acquire and hold real estate in the District of Columbia. 
If he was a citizen at the time of the acquisition there was no 
doubt of his capacity to do so. He had declared his intention 
to become one of our citizens in 1889 and in 1892 he was granted 
his final citizenship papers, yet while an officer of the Depart- 
ment of State, it had been my unpleasant duty, in spite of these 
papers, to refuse him, in 1894, a passport as an American citizen, 
on the ground that a member of his race could not under our 
statutes be naturalized,’ and besides had he not renounced his 
adoptive allegiance, even if properly conferred upon him, by 


1 In re Saito, 62 Fed. Rep. 126; In Rev. Stat. U. S., Sec. 2169, extends the 


re Au Yup, 5 Sawyer, 155; In re Mai, _ benefit of our naturalization laws only 
21 Pacific Rep. 993; In re Camille,6 to ‘free white persons and to aliens 
Fed. Rep. 256; In re Kanaka Nian, 4 of African nativity and to persons of 
L. R. A. 726; 31 Am. Law Review, 942. African descent.’’ 
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reason of his return to Korea and his acceptance of office under 
its king, just prior to the purchase of the land in question? 

Yet here was the judgment of a court of record, entered in due 
form, which could not be attacked,! and upon that I determined 
to stand, whatever might be the correct view to be taken in the 
case by an administrative officer, not concerned about the laws 
of the devolution of property, but only about the claims of 
individuals to governmental protection against other sovereigns. 

If, however, this naturalization could be shown to have been 
void for want of jurisdiction, yet this Korean had the right under 
our treaty ‘* to visit the United States * * * to reside and 
to rent premises, purchase land,’’ etc.,* and the act of Congress 
of March 3, 1887,’ which makes it unlawful for an alien to 
acquire, hold or own land in the District of Columbia, expressly 
excepts those cases ‘‘ in which the right to hold or dispose of 
lands in the United States is secured by existing treaties.’’ 

But on the theory that he had lawfully acquired this real estate 
as an alien by virtue of this treaty stipulation, would his heirs 
take it by descent? 

Our early law ‘ allowed any foreigner by deed or will to take 
and hold land in the District of Columbia ‘‘ in the same manner 
as if he was a citizen,’’ and it added that ‘* the same lands may 
be conveyed by him and transmitted to and inherited by his 
heirs and relations as if he and they were citizens,’’ and the re- 
strictive act of Congress of 1887 does not apply to ‘lands 
acquired by inheritance.’’ 

An affirmative answer therefore, it seems, must be given to this 
query. But under the decision in Spratt v. Spratt,’ aliens are 
still incapable of inheriting such lands in the District of Colum- 
bia as are acquired and held by citizens of the United States. 

On the assumption, then, that Mr. Pom was a citizen of the 
United States when. he bought his home in Washington, his 
sisters were barred. How was it with the widow? Mrs. Pom 


12 Wharton’s Inter. Law Dig., 4 Maryland act of 1791, ch. 45. 


§ 174a, and authorities cited. ** concerning the Territory of Colum- 
2 Treaty with Korea of May 22, 1884, _bia.”” 
Art. VI. 5 1 Pet. 8343; 4 Pet. 393. See also 


3 24 Stat. 476. de Geofroy v. Riggs, 133 U. S. 258. 
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had never been in the United States. She could not have been 
regarded by the Executive Department as one of our citizens. 
We cannot claim for our laws effective validity beyond our juris- 
diction. An alien wife continuing abroad within her original 
allegiance cannot, for example, be granted an American pass- 
port, as we might not be able effectively to assert her American 
citizenship against any claim of the sovereignty within which she 
has remained.! 

Here again administrative and judicial officers are in conflict. 

The Attorney-General of the United States holds that ‘ irre- 
spective of the time or place of marriage or the residence of the 
parties, any free white woman, not an alien enemy, married to 
a citizen of the United States, is to be taken and deemed a 
citizen of the United States.’’? Several courts have held that 
the naturalization of the husband who dies leaving a widow 
who never resided in the United States confers citizenship upon 
her.® 

Under these authorities and the statute of descents in the 
District of Columbia declaring that if there be no kindred of the 
intestate, ‘* to take the estate, then the same shall go to the 
husband or wife, as the case may be,’’ it appeared clear that 
Mrs. Pom was entitled to the property as sole heir of her 
husband. 

The difficulty still remained, however, which stares one in the 
face as he reads section 1994 of the revised statutes of the United 
States: **Any woman who * * * may * * *  bemar- 
ried to a citizen of the United States, and who might herself be 
lawfully naturalized, shall be deemed a citizen.”’ 

There was no doubt that Mrs. Pom was married to one of 
our citizens, but could she herself be lawfully naturalized? 

As there was much question about this, it seemed the dictate 
of prudence to treat the estate as forfeitable to the United States, 
and to obtain an act of Congress relieving against the escheat. 
The widow and sisters had already given a power of attorney 
(signed and acknowledged, however, as was the waiver of cita- 


1 See a discussion of this interest- 2 14 Opinions, 402. 
ing question in Foreign Relations U. S. 3 Webster Law of Naturalization, 
for 1893, 599. 79, and cases cited. 
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tion) to Mr. Everett Frazar, the Consul-General of Korea at New 
York, to manage, lease, and sell the property in question, and 
on March 18, 1898, an act of Congress was approved granting 
and conveying to him and his heirs in trust for these heirs, all 
the right, title, and interest that the United States or the Dis- 
trict of Columbia might have in it. 

When a sale was effected the title company considered a 
deed signed by the widow sufficient on the authority of Spratt 
v. Spratt, and under the local statute of descents, but at last 
suggested that the trustee also should make a conveyance, which 
was done. 

Perhaps this is the only case that has arisen where the English 
law prevails in which oriental women who cannot ‘ see strange 
men ”’ were necessary parties to aconveyance. The prominence 
of the parties, the difficult questions relating to citizenship, and 
the acquisition of real property by aliens involved in the case, 
warrant, it is hoped, this full review of the steps taken to save 
to the family of Mr. Pom the proceeds of his investment at the 
capital of the United States. 

E. I. Renicx. 


WASHINGTON, D. C. 
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HOW TO CONTROL THE TRUSTS. 


During the fiscal year of the Corporation Department of the 

State of New Jersey, which ended September 29, 1899, two 
thousand corporations were chartered, and authorized to issue 
capital stock to the amount of three anda half billion of dollars. 
Fifteen thousand trusts and combinations and other corporations 
are to-day operating under the laws of New Jersey. By the in- 
corporation of these concerns the State has legalized the issuance 
of stock aggregating upward of $8,000,000,000. This amount 
is estimated to be about 95 per cent of ‘the big combinations of 
the capital of the country. The trusts take kindly to New 
Jersey, as her laws make it impossible for the taxing authorities, 
in other States, to get at the New Jersey stock held by residents 
of their respective States for the purpose of taxation, as it is not 
required for any of the actual incorporators to appear in the 
certificate, a provision being made that a New Jersey agent 
shall be designated, upon whom all process of law may be 
served.! 

When we remember that ‘* the money circulation of the world 
is divided (in round numbers) between gold, silver and paper, 
about as follows: gold $4,300,000,000, silver $3,300,000,000, 
paper $3,900,000,000 ’’ ? it will be seen that the little State of 
New Jersey has authorized the issuance of stock by corporations 
to a greater amount than that of all the gold and silver money 
of the whole world, and we can then realize to a certain degree 
to what unbounded extent the unbridled capitalization of stock 
is being carried. 

The rapid growth of these trusts in this country is, indeed, a 
matter of great public concern, and it is, to a very great extent, 
arresting the public attention. On the 13th of September last, 
a large body of representative men of the United States, met in 
Chicago, at a Civic Federation Conference to take into consider- 


1 Trenton Corr. Enquirer. 


2 McCarty’s Statistician. 
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ation this great question. Great speeches were there made by 
great orators; but the conference adjourned without taking any 
definite action, or outlining any definite policy, and was, there- 
fore, barren of any practical results. On the 21st of Septem- 
ber a conference of State governors and attorney-generals con- 
vened at St. Louis, to consider the same important matter. 
This conference adopted a series of resolutions suggesting the 
enactment and enforcement, both by the several States and the 
nation, of legislation that shall define as crimes any attempted 
monopolization or restraint of trade in any line of industrial 
activity, with provisions for adequate punishment, both of the 
individual and the corporation that shall be found guilty thereof ; 
punishment to the corporation to the extent of dissolution; an 
efficacious system of reports to State authority by corporations 
and the strict examination of all such as are organized under its 
laws; the prevention of entrance within a State of any foreign 
corporation for any other purpose than interstate commerce, 
except on terms that will put it on a basis of equality with 
domestic corporations, making it mandatory upon foreign cor- 
porations to procure State license as a condition precedent to 
their entry ; the enactment of State legislation preventing cor- 
porations created in one State from doing business exclusively in 
other States; providing that no corporation shall be formed in 
whole or in part from another corporation, or hold stock in an- 
other corporation engaged in similar or competitive business ; 
recommending that each State pass laws providing that no cor- 
poration which is a member of any pool or trust in that State, or 
elsewhere, can do business in that State; that the capital stock 
of private corporations should be fully paid up, and that share- 
holders shall be liable to twice the face value of the stock held 
by each. 

It may be conceded, for the sake of argument, that these 
remedies would be efficacious, if they could be enforced; but 
the great question as to the probability of their enforcement, 
should have presented itself to that conference. If they cannot 
be enforced, then these proposed remedies are worthless, and the 
conference at St. Louis will be as barren of practical results as 
was the conference at Chicago. 
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If the statutes were absolute sovereignties, or if that provision 

of the Federal constitution which declares that ‘‘ the powers not 
delegated to the United States by the constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to 
the people,’’ was really effective, then the measures proposed 
might be efficacious, but, there was not one single governor or 
attorney-general in that convention who was not well aware of 
the fact that there is a power, now exercised in this government, 
which is above the power of Congress, or of State legislatures, as 
it has, at its will, nullified both Federal and State laws; and that, 
so long as this paramount power over legislation is exercised, so 
long must we look to the courts, and not to Congress or the State 
legislatures, to remedy the evils of unbridled corporate power, 
and so long we will look in vain. Were the members of that 
convention unfamiliar with the fact that States have already in 
vain attempted to control corporations, the Supreme Court, set- 
ting aside their solemn statutes, because in the opinion of the 
court they ‘* were unreasonable and unjust,’’! and that it has 
announced the doctrine that no legislature, State or Federal, can 
determine for the people and for the courts, that which it enacts 
in the form of law, or what it authorizes its agents to do, is con- 
sistent with the fundamental law, but that the power so to deter- 
mine alone rests with the courts? ? 

Under this condition of affairs, was it not a most impotent 
appeal which the governors and attorney-generals at St. Louis 
made to impotent legislatures, and would it not, in all likelihood, 
be most impotent of results? So long as this power is exercised 
by the courts, so long can we despair of relief from either Con- 
gress or the State legislatures ; for if relief comes, it must alone 
come from the courts which now virtually control both the leg- 
islation of Congress and of the State legislatures, notwithstand- 
ing the fact that the Federal constitution declares that ‘all 
legislative power herein granted shall be vested in the Congress 
of the United States,’’ and that all legislative powers not so 
granted ‘‘ are reserved to the States.’’ 


1 Reagon v. Farmers Loan & Trust 


2 Smyth v. Ames, 169 U. S. 466. 
Co., 154 U. Ss. 362. 
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In a former number of the Review! it was shown that no- 
where in the constitution were the courts given any power to 
nullify the law, either of Congress or of a State legislature; that 
on three different occasions efforts were made in the convention 
that framed the constitution, to include the judiciary in the law- 
making power, which were each time. rejected ; that section 3, 
article 11, of the constitution, when reported by the committee 
who had had the same under mature consideration for more than 
a week, read as follows: *‘ The jurisdiction of the Supreme 
Court shall extend to all cases arising under laws passed by the 
legislature of the United States; ’’ and that when Dr. Johuson, 
who was the pedant of the convention, and desired rotund aad 
high-sounding phrases, moved to insert the words ‘‘ this consti- 
tution ’’ before the word ‘‘ laws,’’ Mr. Madison doubted whether 
‘¢it was not going too far to extend the jurisdiction of the court 
generally to cases arising under the constitution, and whether it 
ought not to be limited to cases of a judiciary nature. The 
right of expounding the constitution in cases of this nature ought 
not to be given to that department.’’ The motion of Dr. John- 
son was agreed to nem con, it being generally supposed that 
the ‘* jurisdiction given was constructively limited to cases of a 
judiciary nature,’’* which jurisdiction, under the common law, . 
was not broad enough to justify the nullification of laws by the 
courts; for ‘*if parliament will positively enact a thing to be 
done which is unreasonable, I know of no power in the ordinary 
form of the constitution that is vested with authority to control 
it, and the examples usually alleged in support of this sense of 
the rule, do none of them prove that where the main object of 
the statute is unreasonable, the judges are at liberty to reject it ; 
for that were to set the judicial power above that of the legisla- 
tive, which would be subversive of all government.’ ? 

It might, perhaps, be noted here, parenthetically, that there 
is no profession in the United States that ranks higher, in ability 
and literary attainments, than the profession of law, and that it 
is indeed a most strange and unaccountable fact that the mem- 
bers of the American bar, with the plain text of the constitution 


1 Vol. 29, No. 6. 2 § Elliott, 483. 


* Blackstone, 1-91. 
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before them in which there can be found no grant whatever for 
the court’s interference with the legislative power of either 
Congress or State legislatures (which interference is really an 
assumption of legislative power, which alone can make and un- 
make laws), should almost unitedly sanction the power so 
exercised by the courts in this regard, which is founded, not upon 
any constitutional authority, but which rests alone for its sup- 
port upon the sublimated sophistry of John Marshall. This 
blind devotion to error upon the part of an almost entire intel- 
ligent professional class, unaccountable as it may appear, is not, 
however, without its complete parallel in history. During the 
reign of King Ahab, there were eight hundred and fifty-one 
prophets in Israel — ‘‘ the prophets of Baal, four hundred and 
fifty, and the prophets of the groves, four hundred, which eat at 
Jezebel’s table,’’ while there was only one prophet of the true 
and ever living God.! 

It is now the purpose of this article to show even more clearly, 
if possible, that the framers of the constitution never intended 
that the courts should have the law-nullifying power, and that 
it contains a provision whereby the courts can be bereft of such 
self-assumed power whenever Congress shall see proper to so 
deprive them. 

Article 3 of the Federal constitution, relates to the establish- 
ment of the national judiciary. 

‘¢ Section 1. The judicial power of the United States shall 
be vested in one Supreme Court, and in such inferior courts as 
the Congress may from time to time ordain and establish. The 
judges, both of the Supreme and inferior courts, shall hold their 
offices during good behavior, and shall, at stated times, receive 
for their services a compensation which shall not be diminished 
during their continuance in office.”’ 

** Section 2. The judicial power shall extend to all cases in 
law and equity, arising under this constitution, the laws of the 
United States, and treaties made, or which shall be made, under 
their authority; —to all cases affecting ambassadors, other 
public ministers, and consuls; — to all cases of admiralty and 


1 1 Kings, 18. 
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maritime jurisdiction ;— to controversies to which the United 
States shall be a party ; — to controversies between two or more 
States; — between a State and citizens of another State; — be- 
tween citizens of different States; — between citizens of the 
same State claiming lands under grants of different States, and 
between a State, or the citizens thereof, and foreign States, 
citizens, or subjects. 

‘*In all cases affecting ambassadors, other public ministers 
and consuls, and those in which a State shall be party, the 
Supreme Court shall have original jurisdiction. In all the other 
cases before mentioned, the Supreme Court shall have appellate 
jurisdiction, both as to law and fact, with such EXCEPTIONS and 
under such REGULATIONS as the Congress shall make.”’ 

The original jurisdiction of the Supreme Court was limited to 
suits ‘* affecting ambassadors, other public ministers and consuls, 
and those in which a State shall be a party.’’ 

Its appellate jurisdiction, which embraced all else enumerated, 
was to be exercised with ‘‘ such exceptions and under such regu- 
lations as the Congress shall make.”’ 

Under the plain letter of the constitution, it is the clear and 
undoubted prerogative of Congress to except any of the subjects 
of appellate jurisdiction from being exercised by the court ; and 
if, as claimed by the court, the determination of the constitu- 
tionality of the laws of Congress, and of the State legislatures, 
is among those, Congress can except that, and thereby the 
Supreme Court will be relieved of a heavy self-imposed burden, 
and Congress, as provided in the constitution, can exercise ‘* all 
legislative powers ’’ granted by it, and the State legislature can 
exercise all legislative power ‘‘ reserved to the States.’’ 

Even Hamilton conceded that Congress has power to make 
such exceptions and regulations in regard to the appellate juris- 
diction of the Supreme Court, in the following quotation :— 

‘* That the Supreme Court will exercise appellate jurisdiction, 
both as to law and fact in the cases referred to them, but subject 
to any exceptions or regulations which may be thought advisable.’’! 
The Judiciary Act of 1789 omitted some of the subjects 


1 Federalist, Vol. 81. 
VOL. XXXII, 56 
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enumerated in the constitution on which the Supreme Court 
might exercise jurisdiction by appeal. That court passed directly 
upon the effect of such omission. ‘‘ In support of the jurisdiction 
in this case the Attorney-General insisted that it was conferred 
by the constitution and that Congress had not excepted it in the 
Judiciary Act, and therefore jurisdiction was conferred.’’ The 
court said: ‘* This argument would be unanswerable if the 
Supreme Court had been created by law without describing its 
jurisdiction. The constitution would then have been the only 
standard by which its powers could be tested, since there would 
have been no congressional regulation, or exception on the sub- 
ject. But as the jurisdiction of the court has been described ”’ 
(in the Judiciary Act) ‘* it has been regulated by Congress ; and 
an affirmative description of its powers must be understood as a 
regulation under the constitution prohibiting the exercise of 
other powers than those described.’’ ! 

Congress, in the Judiciary Act of 1789, also regulated the 
exercise of the jurisdiction of the Federal courts when it pro- 
vided that ‘* the laws of the several States, except where the 
constitution, treaties, or statutes of the United States shall 
otherwise require or provide, shall be regarded us rules of 
decision in trials at common law in the courts of the United 
States, in cases where they apply.’’ Under section 2 of article 
3 of the Federal constitution, Congress has the undoubted 
authority to prevent any further nullification of either State or 
Federal laws. That right is so clear that laymen as well as law- 
yers can see it. It could be done by absolutely excepting cases 
affecting the constitutionality of laws from the consideration of 
the Federal courts; but inasmuch as the people and the courts of 
this country have become accustomed to the exercise of such 
power by the courts, it would be perhaps better to defer to 
some extent to this prevalent superstition, while at the same time 
the required result could be otherwise sufficiently secured. Con- 
gress could provide that, in all cases before the Supreme Court, 
where the constitutionality of either a State or Federal law was 
to be determined, it should require two-thirds of the court to 


1 3 Cranch, 173. 
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declare the law unconstitutional, with the further provision that 
when the two-thirds so declare, the case should then be certified 
to the Senate of the United States where, if two-thirds of the 
Senate affirmed the decision of the court, the law should then be 
deemed void, otherwise it should be held as constitutional. 
Such a procedure would virtually recognize the precedence and 
superiority of the legislative department over the judicial in 
declaring what the law shall be, a rule which obtains in every 
civilized government on the face of the earth, except our own, 
where the judiciary, without warrant from the constitution, has 
really assumed legislative prerogatives, and has thereby made 
itself the real law-making power of the Republic. If Congress 
will make such a regulation, the people of this country can have 
some hope that at last we can find relief from the inordinate 
exaction of corporate power and aggrandized wealth. Let this 
be done, and in all human probability the measures proposed by 
the Governor and Attorneys-Generals at St. Louis, may be car- 
ried into effect and the power of the trusts may be both curbed 
and broken. 

And why should not Congress make such regulation? This 
was intended to be, and should be, a government of law. The 
law should be supreme, and the law-breaker, whether a Federal 
judge or an openly avowed anarchist, should be restrained. 

The Congress, which under the constitution has sole power to 
lay and collect taxes, has been deprived of that power by the 
Supreme Court in regard to the income tax, one of the best 
instrumentalities for controlling the trusts, and for years it has 
been ‘* as mum as a bound boy at a husking”’ over this rape of 
its prerogative and this injury and injustice to the people. 
It is, indeed, high time that the great law-making power of the 
nation should reassert its prerogatives and effectively put a com- 
plete check on any future legislation by the judicial department 
of the government. 

It is recorded in Holy Writ that while the judges bore rule in 
Israel ‘* every man did that which was right in his own eyes ;"’! 
and future history will record that in this country, while the 
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judges have borne rule, corporations and monopolies have done 
just about as they pleased. Let that rule be now broken; let 
the people hereafter rule through Congress and their State leg- 
islatures, and corporate power will be deprived of its supremacy, 
and the people will be no longer its bond slaves. When the 
people, instead of the courts, shall control legislation, then and 
not till then, will they control the trusts. 


SYLVESTER PENNOYER. 
PORTLAND, OREGON. 
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INJUNCTION AGAINST BOYCOTTING. 


INJUNCTION AGAINST BOYCOTTING. 


It is believed that the law on this subject is capable of being 
condensed into the following four propositions : — 


I. THat Boycorrinc 1s aN ACTIONABLE Wronc.—If one 
maliciously, or by force, fraud, or any species of intimida- 
tion, interferes between two third parties, and induces, or 
frightens, or compels one of them to break a contract sub- 
sisting between them, to the injury of the other, the party 
injured can maintain an action against the wrong-doer to 


1 Angle v. Chicago &c. R. Co., 
151 U. S. 1, 13; Curran v. Galen, 152 
N. Y. 33; Rice v. Manley, 66 N. Y. 82; 
Benton v. Pratt, 2 Wend. (N. Y.), 385; 
Temperton v. Russell (1893), 1 Q. B. 
715 (closely in point); Jones v. Stan- 
ley, 76 N. C. 355, 356; Haskins v. 
Royster, 70 N. C. 601; Walker t. 
Cronin, 107 Mass. 555; Morasse v. 
Brochu, 151 Mass. 148; May v. Wood, 
172 Mass. 11 (fully recognizing the 
doctrine of the text, but holding the 
declaration insufficient); Rice v. Al- 
bee, 164 Mass. 88 (actionable to per- 
suade a third person, by slanderous 
words, not to enter into a contract 
with the plaintiff, but the declaration 
must set out the words spoken and 
allege that they were false); Bowen 
v. Hall, 6 Q. B. Div. 338, 337; Lumley v. 
Gye, 2 El. & Bl. 216; Green v. Button, 2 
Cr. Mees. & R. 707; Boutwell v. Marr 
(Vt.),43 L.R. A.803; Reg. v.Rowlands, 
17 Ad. & El. (N. 8.), 671; Doremus »v. 
Hennessey, 176 Ill. 608; s. c. 43 L. R. 
A. 797; Gore v. Condon, 87 Md. 368; 
s.c. 40 L. R. A. 882; Jackson v. Stan- 
field, 187 Ind. 592; s. c. 23 L. R. A. 
233; Lucke v. Clothing Cutters’ &c., 


recover the damages thereby inflicted upon him.! 


Especially 


Assembly, 77 Md. 396. s.c.19 L. R.A. 
408; Old Dominion Steamship Co. v. 
McKenna, 30 Fed. Rep. 48 (Judge 
Brown): s.c. and much better re- 
ported, 18 Abb. N. C. 262; Carew v. 
Rutherford, 106 Mass. 1 (action sus- 
tained for conspiracy to extort money 
by inducing workmen to leave their 
employment); Garrett v. Taylor, Cro. 
Jac. 567; Gregory v. Brunswick, 6 
Man. & Gr. 205; Delz v. Winfree, 80 Tex. 
400; Olive v. Patton, 7 Tex. Civ. App. 
630; s.c. 25S. W. Rep. 426; Interna- 
tional &c. R. Co. v. Greenwood, 2 
Tex. Civ. App. 76; Chipley v. Atkin- 
son, 23 Fla. 206; Bixby v. Dunlap, 56 
N. H. 456; Mapstrick v. Ramje, 9 
Neb. 390; Tarleton v. McGawley, 
Peake, 205 (action sustained against 
the master of a vessel for purposely 
firing acannon at negroes and thereby 
preventing them from trading with 
the plaintiff); Rafael v. Verelst, 2 
Wm. Black. 1055 (action sustained for 
procuring a free and independent 
sovereign prince, by awe, fear, and 
other influences, contrary to his in- 
clination, to imprison the plaintiff) ; 
Gunter v. Astor, 4 J. B. Moore, 12 
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is it true that when several persons maliciously or unlawfully com- 
bine and conspire to injure one in his business or property, and 
do acts producing such a result, he has a causeof action against 
them for the resulting damage.' So strong has been the judicial 
condemnation of such conduct that an authoritative court has held 
that if a corporation engages in such acts, it is such an offense 
against the State as calls for the forfeiture of its franchises.’ 
II. Boycorrine ENJomnED as A ConTINUING TRESPASS OR PRI- 
vaTE Nuisance. — Where the wrongs stated in Proposition I. are 
continuous, in the nature of continuing trespass or of a continuing 
private nuisance,—in other words, where damage to the plain- 
tiff is being done through the conduct of persons who maliciously 
persuade, induce, or compel, by persuasion, fraud, intimidation, 
or force, third persons, to break their contracts with the plaintiff, 
and a continuation of the damages so inflicted is threatened and 
probable, —and the plaintiff is without an adequate remedy at 
law, by reason of the insolvency of the persons inflicting such 
damages, or by reason of the fact that it will require a multi- 
plicity of actions at law on his part to recover damages for 
such wrongs and injuries, — then the plaintiff is entitled to an 
injunction to restrain the continuation of them.* This principle 
has been so applied as to enjoin the ‘+ boycotts,’’ so-called, of 


(action sustained for damages for 
enticing away the plaintiff’s servant, — 
one of a numerous class of such 
actions); Keeble v. Hickeringill, 11 
East. 564 (sustaining an action for 
discharging guns, and thereby fright- 
ening away ducks from the plaintiff’s 
decoy pond); Lally v. Cantwell, 30 
Mo. App. 524 (action sustained for 
making false statements, whereby the 
plaintiff was discharged from his em- 
ployment, and prevented from pro- 
curing other employment); Hewitt v. 
Ontario &c. Co., 44 Up. Can (Q. B.) 
287 (holding that an action lies for 
fraudulently persuading another to 
break his contract with the plaintiff) ; 
Ryan v. Burgher &c. Brewing Co., 13 
N. Y. Supp. 660. 


1 Rice v. Albee, 164 Mass. 88; Mo- 
rasse v. Brochu, 151 Mass. 567; Tasker 
v. Stanley, 153 Mass. 148; Walker v. 
Cronin, 107 Mass. 555; MapSstrick v. 
Ramje, 9 Neb. 390 (journeymen tailors, 
striking and leaving work unfinished, 
liable to actions for damages grounded 
on a conspiracy). 

2 Hartnett v. Master Plumbers’ Sup- 
ply Asso., 169 Mass. 229; s. c. 38 L. R. 
A. 194. 

8 Hopkins v. Oxley Stave Co., 83 
Fed. Rep. 912, 918; Barr v. Essex, 
Trades Council, 53 N. J. Eq. 101, 134; 
Blindell v. Hogan, 54 Fed. Rep. 40; 
s.c. affirmed, 56 Fed. Rep. 696; Christie 
v. Shankey, 12 N. Y. St. Rep. 657; 


-Emack v. Kane, 34 Fed. Rep. 46 


(libelous circulars injurious to the 
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cited in the margin.! 
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Typographical Unions, and other labor organizations, in the cases 
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THat wHat 1s Known as Boycorrine 1s A CRIMINAL Con- 
SPIRACY, BOTH AT Common Law AND UNDER Various STATUTES.? 


plaintiff’s business enjoined) ; Loog v. 
Bean, 26 Ch. Div. 306 (oral slanders 
injurious to the plaintiff's business 
enjoined); Port of Mobile v. Louis- 
ville &c. R. Co., 84 Ala. 115; Monson 
v. Tussands (1894), 1 Q. B. 671, C. A. 
(injunction granted to restrain the 
publication of an effigy found to be 
libelous). 

1 Matthews v. Shankland, 25 Misc. 
(N. Y.) 604; 8s. c. 56 N. Y. Supp. 123; 
Davis v. Zimmerman, 91 Hun (N. Y.), 
489; s.c. 36 N. Y. Supp. 303; Casey v. 
Cincinnati Typographical Union, 45 
Fed. Rep. 135; s. c. 12 L. R. A. 193; 
Hopkins v. Oxley Stave Co., 83 Fed. 
Rep. 912 (where the question is exhaust- 
ively considered by the United States 
Circuit Court of Appeals for the Eighth 
Circuit, Caldwell, J., dissenting) ; 
Hamilton Brown Shoe Co. v. Saxey, 
131 Mo. 212; Springhead Company v. 
Riley, L. R. 6 Eq. 551, 558; Thomas 
v. Cincinnati &c. R. Co., 62 Fed. Rep. 
803; Vegelahn v. Guntner, 167 Mass. 
92; Toledo &c. R. Co. v. Pennsylva- 
nia Co., 54 Fed. Rep. 730; Arthur v. 
Oakes, 63 Fed. Rep. 310; s. c. 11 C. 
C. A. 209; Barr v. Essex Trades 
Council, 53 N. J. Eq. 101: Cour 
D’Elene Consolidated & Mining Co. v. 
Miners’ Union, 51 Fed. Rep. 260; 
Jackson v. Stanfield, 137 Ind. 592; 
Sherry v. Perkins, 147 Mass, 212; 
Murdock v. Walker, 152 Pa. St. 595; 
Wick China Co. v. Brown, 164 Pa. 

“St. 449; Lyons v. Wilkins (1896) 1 
Ch. 811; Beck v. Railroad Teamsters’ 
Protective Union (Mich.), 77 N. W. 

Rep. 18. For close analogies, see 

also Emack v. Kane, 34 Fed. Rep. 

46 (circular injurious to the plaintiff’s 


business enjoined); United States v. 
Kane, 23 Fed. Rep. 748 (contempt of 
court to boycott the business in the 
hands of a receiver of the court, de- 
cision by Mr. Justice Brewer); Re 
Debs, 158 U. S. 564 (the great Pull- 
man strike case); Gilbert v. Mickle, 
4 Sandf. Ch. (N. Y.) 357 (restraining 
the defendant from posting a placard 
before the door of the plaintiff, an 
auctioneer, cautioning the public to 
beware of mock auctions, —this on 
the ground of private nuisance). The 
decision of the New York Appel- 
late Division of Davies v. United 
Portable Hoisting Engineers, 28 App. 
Div. 396, is not in point, because the 
plaintiff, who was boycotted by the 
trade union, had been employed only 
temporarily until his employer could 
get a union man to take his place. 

2 State v. Glidden, 55 Conn. 46 
(able exposition of the law on the 
subject by Carpenter, J.); State v. 
Stewart, 59 Vt. 273; Master Steve- 
dores’ Asso. v. Walsh, 2 Daly (N. Y.), 
1, 13, per Charles P. Daly, J.; People 
v. Melvin, Yates Sel. Cas. 112; s. c. 
2 Wheat. Cr. Cas. 262; State v. Don- 
aldson, 32 N. J. L. 151; Rex v. Fer- 
guson, 2 Stark. 489; Crump v. Com., 
84 Va. 927; Reg. v. Druitt, 10 Cox C. 
C. 592; Reg. v. Duffield, 5 Cox C. C. 
404; Davis v. Zimmerman, 91 Hun 
(N. Y.), 489, 491; s.c. 36 N. Y. Supp. 
304; People v. Wilzig, 4 N. Y. Cr. R. 
403. Compare Connor v. Kent, 2 Q. B. 
Div. 545 (holding that there was no 
evidence of conspiracy under certain 
English statutes); Com. v. Hunt, 4 
Met. (Mass.) 111 (where the indict- 
ment was held insufficient). 
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IV. Bor rue Fact iT 1s A CriminaL ConsPIRACY DOES 
not Make IT ANY THE Less ReMEDIABLE BY INJUNCTION, 
WHERE IT THREATENS IRREPARABLE INJURY TO PROPERTY OR 
Person. — A court of equity in such a case exercises its juris- 
diction to protect property or property rights or business against 
molestation where the injury or injuries are continuous and not 
remediable at law, —a well-settled exception to the general rule 
that equity does not interfere in matters of mere crime.! 


35 Nassau St., New YorK. 


1 Davis v. Zimmerman, 91 Hun (N. 
Y.), 489, 492; Crawford v. Tyrrell, 128 
N. Y. 341 (proceeding on the well- 
known doctrine that a public nuisance, 
though indictable, may be enjoined if 
specially injurious to the plaintiff) ; 
Re Debs, 158 U. S. 564, 593; Toledo 
&c. R. Co. v. Pennsylvania Coal Co., 
54 Fed. Rep. 730; s.c. 19 L. R. A. 
387; Barr v. Essex Trades Council, 53 
N. J. Eq. 101, 134; Emperor of Aus- 
tria v. Day, 3 DeGex F. & J. 217 (Day 
and Kossuth enjoined from issuing 


Seymour D. THompson. 


documents purporting to be money of 
the Hungarian State, — the same being 
deemed an invasion of the property as 
distinguished from the political rights 
of the Emperor of Austria, — a lead - 
ing case on the doctrine that a court 
of equity exercises its powers for the 
protection of property); Beck v. Rail- 
road Teamsters’ Protective Union 
(Mich.), 77 N. W. Rep. 18; Hamilton 
Brown Shoe Co. v. Saxey, 131 Mo. 
212; Springhead Spinning Co. v. Riley, 
L. R. 6 Eq. 551, 558. 
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NOTES. 


Tue Laws Detay: A Lawsuit DecIDED AFTER DRAGGING ALONG FOR 
300 Years. —A special dispatch to the New York Sun, dated Berlin, 
October 14, says: — 


The Munich Supreme Tribunal has finally disposed of a lawsuit which had 
been in progress for 300 years between the family of Baron von Thungen and 
the township of Burgsinn, in which the Thungen estates are situated. Ten 
generations of burghers and barons have been disputing the ownership of a 
large wood. The court has now recognized the township’s claim, condemning 
the Thungen family to pay the enormous costs which have accumulated during 
three centuries of litigation. 


One Respect 1x WuicH THE TRUSTS ARE BENEFICIAL: Some Goop 
Out or Nazaretu. — At the hearing before the Industrial Commission 
at Washington on October 17, Mr. C. S. Guthrie, president of the 
American Steel Hoop Company of Pittsburg, one of the great indus- 
trial trusts, spoke only a few minutes, discussing the relation between 
combinations of industrial houses and the export trade. Before such 
union of resources, said Mr. Guthrie, our export trade was hindered 
by the limited means and liability of the small dealer. Large com- 
panies are able to force their way into foreign markets, are already 
building a European trade, and will eventually extend the field of 
American commerce as widely as Great Britain has extended hers. 


Mr. Justice Romer Stitt AcGrees.— With apologies to Brother 
Adolph Moses, of the National Corporation Reporter, who thinks that 
our esteemed contemporary, the Green Bug, does wrong in publishing 
the hackneyed jokes gotten up by lay people about lawyers and 
judges, — we reprint the following about a distinguished English 
judge: — 


Lord Justice Romer, of England, has swept away a venerable precedent and 
established a greatly improved one in its place. The old one was in a case 
where two judges had delivered opposite judgments and the third observed 
oracularly: ‘‘I agree with my brother A. for the reasons given by my brother 
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B.”’ This is, of course, well known, but the new one is much finer. Lord 

Justice A. L. Smith had delivered judgment, dismissing an appeal. Lord Jus- 

tice Collins said: “Iagree—’’ ‘I also agree,’’? said Romer, L. J. ‘ One 

ig moment,’’ said Collins; ‘*I haven’t finished yet,’ and he proceeded to give his 

f. reasons. Then there was a solemn pause and everybody looked anxiously at 
Romer. Firmly, if somewhat sadly, he spoke: ‘I still agree.’’ 


Mr. Justice Kennepy anp Mr. Justice Batpwin. — We apologize 

to Mr. Justice Kennedy, and incidentally to our readers, especially in 
England, for the error in giving his name under his portrait printed as 
: a frontispiece in our last issue, as Sir William Fann Kennedy instead 
of Sir William Rann Kennedy, as his name was correctly given in a 
foot-note to his address published in the same number. We also 
: demand an apology from our learned friends, the editor of the Law 
i Journal of London, and the editor of the Law Times of London, in 
both of which publications we see it stated that on the second day of 
the conference of the International Law Association, which took place 
at Buffalo, ‘‘ Judge William Baldwin, of Washington, presided.’ 
That honor should have been bestowed upon Justice Simeon E. Bald- 
win, a member of the Supreme Court of Errors of Connecticut. 
Brethren, we will forgive you if you will forgive us. In our Western 
vernacular, we will swap forgivenesses with you. In the language of 
the poet Omar,— 


**Man’s forgiveness give — and take.” 


Women not ELIGIBLE TO THE OFFICE OF PROSECUTING ATTORNEY IN 
Micuican. — Some time ago we called attention to the fact that a 
woman, Mrs. Merrie H. Abbott, ran for the office of prosecuting attor- 
ney of Ogemaw County, Michigan, and was elected, no doubt on the 
tidal wave of a huge joke. The Attorney-General of Michigan insti- 
tuted a proceeding to oust her from the office. The Supreme Court of 
Michigan have lately held that she was not eligible. The ground of 
the decision is that, in the absence of any provision in the constitution 
or in the statute law defining the qualifications necessary for a public 
office, it must be understood that electors alone are eligible. Mr. 
Justice Moore dissents on the ground that the great weight of authority 
sustains the conclusion that in case of such silence on the part of the 
constitution and laws, the people may elect whom they will if the per- 
son elected is competent to discharge the duties of the office. 


4 


NOTES. 891 


Tue SuprREmME Court or Wisconsin Cuts THrouGH TECHNICALITIES. — 
According to the New York Sun, — 


The most severe opinion in the judicial annals of Wisconsin is that which 
was recently handed down by the Supreme Court of that State in the proceed - 
ing to wind up the affairs of the well-known Plankinton Bank of Milwaukee. 
The creditors seem to have had a hard time with the assignee and in the Cir- 
cuit Court, which refused to permit an @xamination of the assignee at their 
instance, and allowed five years to elapse before compelling him to make any 
report. Of the conduct of this officer and the lower tribunal the Supreme 
Court feels constrained to say, ‘‘ that the fundamental rights of the creditors 
seem to have been systematically ignored by the assignee and by the court. If 
any additional order could have been devised which would more completely 
and thoroughly prevent the investigation of the transactions of the assignee, 
we do not know what it could be.’” Some question was raised as to the power 
of the Supreme Court to right the wrong which it found had been done, but 
the judges declared that the arm of the court was not nerveless because no 
writ adequate for the emergency was to be discovered in the form book, and 
announced that a modified writ would be framed which would enable them to 
discharge the duties with which they had been intrusted by the people. 


A Breezy American Law Journat. — We find a proof of the maxim 
that one must go abroad to learn the news of his own country, in the 
following, which we clip from the Law Times, of London: — 


Perhaps it is well that advertising is not permitted by members of the legal 
profession in England. Otherwise our columns and those of our legal con- 
temporaries would be crowded with announcements of the following kind, 


which appear in an American law journal under the heading of “ Bench and 
Bar:’? — 


Master-in-Chancery Cooper is wooing Dame Hygiene and whistling to the winds of 
Ocean on the shores of Nova Scotia. 

Edward Howe, the urbane and up-to-date procurator of Master-in Chancery Cooper’s 
office, is again at his desk, after a brief and breezy vacation at Fox and Zarish Lakes. 

Edwin K.Walker, of Brickwood and Walker, 508, Reaper-block, has returned from afew 
weeks’ pleasurable outing at Paw Paw Lake, Michigan. 

E. Wallace Pease is taking watchful care of a growing business at Suite 1209, Tacoma- 
building, having moved up from 908, same building. *Phone Express, 394. 

Fred. H.Vercoe, the clever manager of Lewis H. Mitchell’s law office, is enjoying a short 
vacation at Watervleit, Mich. He expects to return Saturday, 26th inst. 

Robert Humphrey, of the busy law firm of Funk and Humphrey, returned on the 21st 
inst. from a short vacation at Dixon, IIl., bearing evidences of an enjoyable rest and a full 
stock of picturesque piscatory romances. 


Work oF THE APPELLATE Divisions 1n New Yorg. — A summary 
prepared in the office of the Supreme Court Reporter at Albany, dis- 
closes the fact that in the year 1898 the Appellate Division in the First 
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Department made 1,094 decisions; in the Second (Brooklyn), 753 
decisions; in the Third (Albany), 407 decisions; and in the Fourth 
Department (Rochester), 578 decisions. It should be noted that the 
figures represent the work of seven judges in the First Department, 
while there are but five judges in each of the others. In this summary 
the number of recorded opinions written by each justice of the Appel- 
late Division is given as follows: Ingraham (1), 116; Rumsey (1), 
104; Goodrich (2), 87; Barrett (1), 85; Cullen (2), 84; Hatch (2), 
84; Woodward (2), 77; Patterson (1), 75; Bartlett (2), 75; Mc- 
Laughlin (1), 69; O’Brien (1), 66; Van Brunt (1), 58; Follett (4), 
55; Hardin (4), 53; Landon (3), 49; Merwin (3), 40; Adams (4), 
37; Parker (3), 35; Herrick (3), 33; Ward (4), 30, and Putnam (3), 
27. The figure in parenthesis after each name indicates the judicial 
department to which the judge is assigned. — 


Tre Late James Harian. — James Harlan, United States Senator 
from Iowa and Secretary of the Interior in the cabinet of President 
Lincoln, had long been out of public life, and out of public memory, 
until his death. His career was recalled by the fact of his death, which 
took place recently at his home in Mt. Pleasant, Iowa. He was born 
in Clark County, Ill., August 25, 1820; graduated at the Indiana As- 
bury University in 1845; studied law and became a member of the Bar 
in Iowa; was Superintendent of Instruction for that State in 1847, and 
was president of Iowa Wesleyan University in 1853. 

He was elected to the United States Senate as a Whig in 1855, and 
served as chairman of the Committee on Public Lands. On January 
12, 1856, because of alleged informality in his appointment and after 
a long debate, his seat was declared vacant, but on June 17 he was 
elected by the Legislature for the term ending in 1861. He was a 
delegate to the Peace Convention of 1861. 

He was re-elected to the Senate for the term ending in 1867. In 
March, 1865, he was invited by President Lincoln to succeed Mr. 
Usher as Secretary of the Interior, and resigned his seat in the Senate. 
After Mr. Lincoln’s death he placed his resignation in the hands of 
President Johnson, who refused to accept it, and he retained the office 
till September, 1868. In January of the latter year he was again elected 
United States Senator for the term commencing in 1867 and ending in 
1873. In 1869 he was appointed president of the Iowa University. 
From 1882 till 1885 he was presiding judge of the Court of Commis- 
sioners of Alabama Claims. 
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Wim Caves Lorine of Boston was, September 6, 1899, appointed 
by Governor Wolcott an associate justice of the Supreme Judicial 
Court of Masachusetts to fill the vacancy occasioned by the death of 
Chief Justice Field and the promotion of Mr. Justice Oliver Wendell 
Holmes to the chief justiceship. Mr. Loring was born August 24th, 
1851, at Beverly, Mass., and is the son of Caleb William Loring, a law- 
yer of much prominence, especially in maritime law; and is grandson 
of Charles Greeley Loring, who was in his day the recognized leader of 
the Boston bar. Mr. Loring is still further connected with the law by 
inheritance, Samuel Putnam, associate justice of the Supreme Judicial 
Court of Massachusetts from 1814 to 1842, being his great-grandfather. 

Mr. Loring graduated from Harvard University in 1872, and from 
the Harvard Law School in 1874. Soon after this he contributed an 
important article to the American Law Review,! on the Effect of the 
Seventeenth Section of the Statute of Frauds. He was in 1875 for a 
short time private secretary of Horace Gray, then chief justice of the 
Massachusetts Supreme Court. He was late in that year appointed 
assistant attorney-general of Massachusetts, and held that office till 
July 1, 1878. He then became a law partner with John C. Ropes and 
John C. Gray, under the firm name of Ropes, Gray & Loring, and con- 
tinued his connection with this firm till his appointment to a seat upon 
the bench. He has been connected with many important cases in the 
courts, bis practice being largely in corporation and commercial 
matters. 


Joun Copman Ropes, LL.D., distinguished as a lawyer and as a 
military critic and historian, died October 27, 1899. He was born at 
St. Petersburg, Russia, April 28, 1836, where his father, a Boston 
merchant, engaged in the Russian trade, was temporarily residing. He 
was graduated from Harvard University, in 1857, and from the Har- 
vard Law School in 1861. While in the Law School he was awarded 
the Bowdoin prize for a dissertation open to resident graduates of the 
University. Admitted to the bar in 1861, he immediately began the 
active practice of his profession, and in October, 1865, formed a 
copartnership with John C. Gray, now and for many years a distin- 
guished Professor in the Harvard Law School. The firm of Ropes & 
Gray was changed in 1878 to Ropes, Gray & Loring, when William 
Caleb Loring, who was recently appointed a justice of the Supreme 
Judicial Court of Massachusetts, became a member of it. The co- 


1 Vol. 9, p. 434. 
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partnership has continued under this firm name to the present time, 
though three junior partners have been admitted. 

In 1866 when Little, Brown & Co. of Boston began the publication 
of the American Law Review, Mr. Ropes, and his partner, Mr. Gray, 
became the original editors of it. They conducted it for the first four 
years, bringing out volumes 1 to 4 inclusive, when the editorship 
passed to Oliver Wendell Holmes, now chief justice of the Supreme 
Court of Massachusetts. 

From 1869 to 1871 Mr. Ropes served as assistant United States 
Attorney for the District of Massachusetts. 

In 1876 Mr. Ropes took a very active part in the Republican party 
for the nomination of Hon. Benjamin H. Bristow for President, and 
was himself president of the Bristow Club of Boston. 

In June, 1878, President Hayes appointed him a member of the 
board of visitors to the United States Military Academy at West 
Point. 

In 1880 he was elected a member of the Massachusetts Historical 
Society. He was the founder of the Military Historical Society of 
Massachusetts, and contributed papers to several volumes of its publi- 
cations. A life-size portrait of Mr. Ropes adorns the rooms of this 
society, having been placed there by the members of the society as a 
testimonial to their esteemed colleague. 

In 1868 Mr. Ropes was elected an overseer of Harvard College for 
an unexpired term and at the expiration of his term was again elected 
for the full period of six years. It was in 1885 that he delivered 
before the Lowell Institute seven lectures upon Napoleon, which at 
once attracted to him the attention of all students of Bonaparte and 
his empire. 

In 1881 he contributed his first military article upon the ‘‘ Army 
Under Pope ’’ for Scribner’s ‘‘ Campaigns of the Civil War,’’ and con- 
cisely analyzed the operations of that general. He also wrote another 
criticism upon ‘‘ The Peninsular Campaign of General McClellan in 
1862.’’ In 1877 his ‘‘ Likenesses of Julius Cesar’’ attracted much 
attention. He also contributed a review to the Atlantic Monthly in the 
same year upon ‘‘ The War As We Now See It.’’ In 1888 he was 
made an honorary member of the United States Cavalry Association. 
and in the same year a fellow of the Royal Historical Society of 
London. 

In January, 1893, Mr. Ropes’ ‘‘Campaign of Waterloo,’’ accom- 
panied by an atlas of fourteen maps, was published by Scribner. In 
1894 a third edition, with important revisions and corrections, was 
published from the same press. That same year the first volume of 
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‘* A Story of the Civil War,’’ by John C. Ropes, made its appearance, 
the work to be completed in four volumes. 

His literary style made his works attractive to the general reader, 
and his thoroughness of research made them authoritative in military 
circles. 

The high place Mr. Ropes achieved as a writer of military history 
may doubtless be ascribed in large part to his remarkable power of 
analysis. This faculty of course greatly helped him at the bar, though 
his professional career was in no small measure due to the perfect con- 
fidence the community had in him. He was universally esteemed for 
his character and was beloved by all who knew him well. 

He many times visited England and Continental Europe, and was 
minutely conversant with the fields of the great Napoleon’s battles. 


THe Great ORGANIZER OF THE Trusts. —Some of the press dis- 
patches describing the hearing before the Industrial Commission at 
Washington on October 17, advertise ex-Judge William H. Moore, of 
Chicago, as the organizer of nearly all the successful trusts in the 
country. This is, of course, a loose and exaggerated statement. If 
Judge Moore, with a competent corps of assistants, had worked stead- 
ily for a hundred years, he could scarcely have organized all the trusts 
that have been formed under the laws of New Jersey alone. One of 
the press dispatches in question says: — 


To Judge Moore’s credit is the organization of the American Tin Plate Com- 
pany, the National Steel Company, the American Steel Hoop Company, the 
Diamond Match Company, the American Biscuit Company and several other 
‘‘trust’’ corporations. His testimony before the commission concerned only 
the methods of organizing such combinations and their present condition. He 
had invariably approached the small firms with offers of purchase. This pur- 
chase was always effected without the use of any great sum of money, the 
owner of the plant agreeing to accept $100 in preferred stock for each $100 in 
value transfers and $100 of common stock as a premium on the transfer. 
Nearly every great corporation in the country had been created in this way, all 
under the laws of New Jersey. That State was chosen because its legislative 
restrictions were the most advantageous to the manufacturer and most just to 
every one. The leeway given the combination under New Jersey law made it 
practically a business impossibility for a large corporation to organize under 
the law of any other State. 

‘‘Nearly all the States in the Union must come sooner or later to the New 
Jersey point of view,’’ said Judge Moore. ‘' England was at one time just as 
prejudiced against large combinations as our people are to-day, but feelings 
there changed, as they must change in the United States. Combinations have 
come to stay in this country, as they have come to stay everywhere. In effect 
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the people of America are indorsing them every day. Our preferred stock is 
a good investment; it pays interest at 7 per cent; it is as secure as a bond. If 
people buy it they approve the issue of it. To-day our preferred stock is 
steadily advancing in price because the people of the United States are so 
anxious to have it.” 


RESTRAINING THE ExportaTION oF Natura Gas. — For many years 
the legislature of Indiana, assisted by the judicial courts of that State, 
has endeavored to restrain the exportation of the natural gas found in 
certain parts of that State, by means of pipe lines, to Chicago. The 
difficulty in the way of success in this direction lies in the fact that 
any attempt at such restraining, whether open or disguised, is an at- 
tempt by a State to regulate commerce between the States, — a juris- 
diction which the constitution has committed to Congress. Therefore, 
until Congress sees fit to assist the State of Indiana in impounding, for 
the benefit of her own citizens, her limited supply of natural gas, it 
will have to go to Chicago and be there ‘‘ put where it will do the 
most good.’’ Curiously enough, this attempt to stop the leakage of 
natural gas has found counterparts in attempts to stop the drainage of 
the water supply of various localities for the benefit of adjacent cities. 
On this subject we find the following comments in the New York 
Sun: — 


Similar questions with regard to water are arising in England, where posi- 
tive injury has been inflicted upon some communities through the tapping by 
outsiders of local sources of supply. The County Council Association of 
England and Wales announces this month that it is trying to ascertain how 
it may be possible to invest local authorities with power to protect taxpayers 
in their rights to the natural water supply. Concrete illustrations are given of 
the evil to be combatted, such as the case of a water company, supplying seve- 
ral small cities, which has bought land in a new water-bearing area in order to 
tap supplies that are really needed elsewhere; and that of a new coal pit which 
is pumping millions of gallons to waste every day while the springs around it, 
that were in use as water sources, have ceased to flow. 

Similar difficulties concerning water have threatened in our own country, but 
have usually stopped short of becoming a positive evil; as in the artesian well 
district of northwestern Ohio, for example, where large manufacturing enter- 
prises have sometimes lowered the water in the public and private wells 
without, however, destroying them. 


A Derect THE Feperat Statute Law: No ApEQuATE FEDERAL 
PounIsHMENT PROVIDED FOR THE MuRDER OF OFFICERS OF THE UNITED 
States. — The Virginian Pilot draws attention to the fact that, in the 
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Western District of the United States District Court for Virginia, it is 
said that about twenty officials of the Federal revenue or courts have 
been killed while in discharge of their duties within the past fifteen 
years. This is not remarkable when there is no capital penalty for 
murder committed in resisting a Federal officer, and fine and imprison- 
ment have little effect in restraining the lawless elements that infest 
our Southwestern mountains. In sentencing certain men recently, 
Judge Paul, at Abingdon, said from the bench : — 


That for murder no higher punishment can be inflicted under the Federal 
statutes than imprisonment for a limited period at hard labor, is a reproach to 
the Federal government. 

It is the only civilized government in the world that sends forth its officers 
to execute its laws practically without protection, and when they are murdered 
in obeying its mandates provides no adequate punishment for the crime. The 
marshal of this district, in attempting to execute a warrant of arrest fora 
violation of the postal laws, may be shot dead, and the only penalty provided 
by the statutes of the United States for the perpetrator of the crime is an 
insignificant fine and a paltry term of imprisonment, under the statute for 
obstructing process or assaulting an officer. 

The judge of this court, while pronouncing this sentence, might by some 
one in this audience be assassinated, and the only charge that could be brought 
against the murderer would be under the statute intended to prevent the 
obstruction of the due administration of justice. The Chief Justice of the 
Supreme Court of the United States is by law one of the Circuit Judges of this 
circuit. Were he holding the Circuit Court here, and some dissatisfied litigant 
take his life, the only punishment that could be found under the United States 
laws for the murder of the highest judicial officer in the government would be 
an insignificant fine or almost nominal imprisonment in jail, or both, for 
impeding the court in the discharge of its duties. 


This is curious oversight or remarkable lenity in Congress. In the 
case which called forth Judge Paul’s comments, Henry Strouth was 
arrested in Russell County as a moonshiner, but escaped during the 
destruction of the still. Pursued by Deputy Collector George Rat- 
cliffe and another officer, Strouth succeeded in reaching friends, and 
one of these, William Strouth, shot Ratcliffe at close range. 


A Lawsvit OvER THE Wampum BELTs oF THE Srx Nations. — A 
press dispatch dated Syracuse, N. Y., October 27th, says: — 


Justice F. H. Hiscock to-day handed down his decision in the suit brought 
agaiost John Boyd Thacher, former Mayor of Albany, by Te-Hes-La, an 
Onondaga chief, as relator, in behalf of the people of the State of New York 
and the Ho-De-No-Sa-Ne, or the Onondaga Nation, to recover the wampum 
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belts of the Six Nations, which, it was alleged, had come unlawfully into Mr. 
Thacher’s possession. Since the beginning of the action Chief Te-Hes-La, 
known also as Daniel Laforte, has died. The wampum belts were sold for $25 
before the Columbian Exposition by the late Thomas Webster, alleged to be 
the official wampum keeper of the tribe, to General H. B. Carrington, Super- 
visor of the Indian Census. From him they passed into the hands of the Rev 
Edward Crane, D. D., of Yale University, who exhibited them at Chicago and 
sold them to Mr. Thacher for $5,000. 

Justice Hiscock holds with the plaintiff that the Five Nations, now the Six 
Nations, is still in existence and that the wampums in Mr. Thacher’s posses- 
sion were once used by them. He holds, however, that when the belts were 
obtained from Webster by Carrington the Iroquois League was not active and 
the wampums had lost their original significance and had become merely relics 
and curiosities. Webster’s ownership of the belts had been acquiesced in and 
he had the right to sell them. Mr. Thacher bought them in good faith, and 
judgment is therefore found in his favor. 


New Jersey Revives ONE OF THE DyinG GLORIES OF THE COMMON 
Law, AND Fines AN Woman For Berne Common Scorp.’’ — An 
item in a New York newspaper is as follows: — 


Mrs. Elizabeth Henning, a resident of Carlstadt, N. J., convicted on Tuesday 
at Hackensack, N. J., of being a common scold, was yesterday fined $100 by 
Judge Zabriskie. In passing sentence the judge said: — 

“ If you ever come before me again on this complaint, you will not get off with a fine.”’ 

Mrs. Henning fainted and had to be carried out of the court room. Wit- 
nesses testified that for three years the defendant had continued to annoy her 
neighbors by swearing at them from the front stoop and back yard. 


We reprint the above with some mental reservations. It is scarcely 
credible that New Jersey should have succeeded in perpetuating this 
ancient relic of the common law, without the accompaniment of the 
ducking-stool. To inflict a pecuniary fine upon an old woman for 
scolding and swearing at her neighbers, is unconstitutional. It is 
taking her property without due process of law. The ancient ducking- 
stool alone is sanctioned by Magna Charta. If Jersey wives and old 
maids have been so long good that it has not been necessary to put in 
operation the rule of the ancient common law against common scolds, 
so that the ducking-stool has passed into innocuous desuetude, then 
New Jersey ought to borrow a ducking-stool (and incidentally a whip- 
ping-post) from Delaware. New Jersey having contributed to Dela- 
ware her statute for the organization of monopolistic trusts, with all 
conveniences, including an abrogation of the necessity of having any 
capital, and of the right of stockholders to inspect the books, — Dela- 
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ware should now make some return for the benefaction of her sister 
State by sending to New Jersey a whipping-post, or at least a ducking- 
stool. Delaware can do no less. New Jersey has imported Delaware 
applejack and improved upon it. Out of Delaware apple cider New 
Jersey makes a champagne which the uninitiated cannot tell from the 
genuine article; and the Hoboken variety, labeled ‘‘ Rheims,”’ has 
found its way all over the United States. Parenthetically, it may be 
added that Delaware, although further south, has not yet succeeded in 
producing any variety of mosquito that New Jersey cannot produce. 
in fact New Jersey can produce every variety of that insect that the 
moist heat, or hot moisture of the delta of the Mississippi has yet suc- 
ceeded in producing, to say nothing of the gallinipper and the blue-tail 
De Gallinippah, sweet an’ high, 
But wussah yit, de blue-tail fly.”’ 


Tue American Law ReaisTerR, FounpDEep mx 1852. — A copy of this 
ancient and venerable publication has found its way, by some mistake, 
into our exchange box. It was once a power in legal journalism — we 
refer to the time when it was edited by Isaac F. Redfield, of Vermont, — 
and it was for years kept alive by Mr. Canfield, who was one of the 
most persistent drummers that ever took the road. Mr. Canfield would 
put up at a hotel, let us say in a small town in Kansas. He would 
be up bright and early in the morning. He would find out from the 
Jandlord who the principal lawyers in the town were. He would write 
a letter to each one of them, requesting him to call on him at the hotel 
during the forenoon of the day, timing their calls so as to make them, 
let us say, about fifteen minutes apart. These expectant lawyers, 
imagining that they were sent for by some new client, would respond 
promptly to the call, only to find a persistent old gentleman who 
demanded a subscription to the American Law Register, including a 
whole set of back numbers and the Digest; and he generally got it. 
Thus, by an able business method, he would canvass the town in time 
to take the early afternoon freight train for some other place. But 
canvassing alone will not keep a legal publication alive; and, as Mr. 
Canfield advanced in years and declined in strength, it proved to be so 
with the American Law Register. It went into the hands of a receiver, 
and was reorganized under the name of the American Law Register 
and Review. It will be perceived that if the words ‘* Register and ’’ 
are taken out of this name, the name remains the American Law Re- 
view. We thought that it was sufficiently similar to the name of this 
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publication to enter a protest against it. The protest was ineffectual, 
and we let them go on and reap what benefit they could from the use 
of our name. Confusion resulted from it, to our knowledge, in several 
instances. ‘That publication has now resumed its ancient name of the 
American Law Register simply, and this is to its credit. It is pub- 
lished by the Law Department of the University of Pennsylvania. In 
other words, it has joined the list of law students’ journals, of which 
we have a number of excellent ones, the Harvard Law Review always 
in the lead. It bas the usual numerous committee of editors; and this 
is as it should be, because the bright young law students need a field 
in which to exercise their talents. In the ‘‘ editorial committee ’’ 
there are only eleven of them; but this small force is assisted by an 
‘*advisory committee’? of seven learned and interesting gentlemen. 
The American Law Register and Review stopped exchanging with us 
when we objected to their unwarranted use of ourname. We hope the 
American Law Register will now think better of it and place us on 
its exchange list,— that is to say, if it deems us worthy of that 
honor. 


Jupce on Toe Natura Rieut or a Man To A Naturar 
Deatu.’’ — Something of a sensation was created by the paper read by 
Hon. Simeon E. Baldwin, a judge of the Supreme Court of Errors of 
Connecticut, before the Social Science Association at its last meeting at 
Saratoga. Among other things he is reported to have delivered him- 
self of the following sound sense : — 


There are certain maladies that attack the human frame, which are neces- 
sarily fatal, and others which naturally end in a speedy death, but may be so 
treated as to lead to a protracted state of weakness and suffering. In uncivi- 
lized nations such diseases are of short duration. They are either left to take 
thei? course without interference, or the patient is expedited on his journey 
to the grave. In civilized nations, and particularly of late years, it has become 
the pride of many in the medical profession to prolong such lives at any cost of 
discomfort or pain to the sufferer, or of suspense or exhaustion to his family. 
Nature has kindly smoothed the sufferer’s pillow by leading the way to that 
gradual exhaustion of the vital powers which follow the refusal of the stomach 
to receive or to digest food. To force nutriment into the system in such a case 
through other channels is simply to prolong a useless struggle at the cost of 
misery to the patient, and to the profit of no one but the doctor and the nurse. 
It is a great responsibility this, that rests on modern medicine. It has a power 
to hold us back from the grave, for a few days, a few weeks, a few years, to 
which the physician of antiquity was a stranger. But are we sure that the 
course of nature with mankind is really at fault? May not she know best when 
she has had enough of us, in this state of being? Or, to rise to a higher and 
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truer level, may not the God over all be safely left to name the time for calling 
his children home? Are we sure, let us ask from another standpoint, that we 
have a moral right as against ourselves, to postpone the hour of death? A 
natural death, coming in ordinary course, may be the divine way of calling one 
up from a condition of existence to which he is unfitted, or in which he is not 
needed, to one in which he is needed, and needed at once. To postpone it, to 
protract a life in doing so by medical skill beyond its seemingly appointed 
bound, may, looked at in this light, risk the loss of a fitter place in a larger 
life — the loss of a God-giving opportunity. 


This can be said in favor of Judge Baldwin’s view; and it serves to 
emphasize the advantage which a doctor has over a lawyer: If a doc- 
tor allows nature to take its course, and allows his patient his natural 
right to die a natural death, he can afterwards easily argue the question 
with the patient and convince him that he had this right and that he 
had to die anyway; but if a lawyer loses his client’s case, he cannot 
afterwards so argue the question with his client as to convince him that 
he was wrong. 


Joun MarsHat. —'The following is an extract from the President’s 
Address, delivered before the American Bar Association by Hon. 
Charles F. Manderson. of Nebraska, one of its Vice-Presidents, and 
now its President, at the last meeting at Buffalo: — 


“The Expounder of the Constitution’’ ascended the bench of the Supreme 
Court of the United States, as the third Chief Justice, one hundred years ago 
the coming 4th day of February, 1901. From the day of entrance upon the 
performance of the grave duties and formative functions of his exalted place 
to July 6th, 1835, a period of thirty-four years, six months and two days, he 
gave to the people and pusterity the devoted, earnest effort of a master mind. 
Serving with honorable distinction as a soldier during the Revolution; with 
signal ability as a member of the Congress, Secretary of State, and as Envoy 
to France at a most critical period, his arduous and painstaking labors for the 
young Republic won the respect, admiration, and gratitude of ail. Active and 
influential in securing the adoption of the Constitution, when he came to the 
great position where he was to construe its meaning and give vital force and 
sustaining effect to its terms, he brought to the performance of the important 
duty a clearness of vision, an honesty of purpose, acalm, deliberate judgment, 
and a judicial courage unequaled in the annals of jurisprudence. 

It has been well said: ‘‘ He found the Constitution paper, and he made it power; 
he found it a skeleton, and clothed it with flesh and blood.’”’ Chief Justice Waite, 
speaking of him said, ‘‘ With his irresistible logic, enforced by his cogent 
English, he developed the hidden treasures of the Constitution, demonstrated 
its capacities, and showed beyond all possibility of doubt, that a government 
rightfully administered under its authority could protect itself against itself 
and against the World.”’ 

The parks and grounds of the Capitol City of the Republic have their full 
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measure of figures of warriors. ‘The man on horseback ’’ and he who on the 
quarterdeck has acquired enduring fame, may well have their heroic deeds 
perpetrated in bronze and upon lasting tablets that shall recite their deeds 
of valor. But ‘‘ peace hath her victories no less renowned than war.” It is 
not a credit to the Republic that among all the figures of bronze at Washing- 
ton, that ornament or mar its public places, there is but one dedicated to the 
memory of a great jurist; but it is comforting to the American lawyer that 
that one, erected by the bar and the Congress, is of Chief Justice John Mar- 
shall. Unveiled on May 10th, 1884, with appropriate ceremonies, in the pres- 
ence of both Houses of Congress, the tribute to the great dead, made by the 
orator of the day, Mr. William Henry Rawle, was a fitting setting for the 
dignified figure, resting under the shadow of the Capitol. 

The Illinois State Bar Association unanimously adopted a resolution, to be 
presented by its delegates to this association, proposing that February 4th, 
1901, be called “ John Marshall Day,’’ and that by the united action of con- 
gress, the courts, the executive departments and the bar, the people may 
“ commemorate the great event which gave to the United States the powerful 
mind of Marshall and harmony and strength to the great instrument, the Con- 
stitution of the United States.” Such a celebration will add to our respect 
for law and for those who maintain the purity of the judiciary, which Marshall 
said ‘‘ comes home in its effects to every man’s fireside and passes on his prop- 
erty, his reputation, his life, his all. The greatest scourge an angry heaven . 
ever inflicted upon an ungrateful and a sinning people was an ignorant, a cor- 
rupt, or a dependent judiciary.” 

Let us not bring upon ourselves this scourge by the sin of ingratitude, but, 
rejoicing in the beneficial career of our greatest jurist, thank God for him and 
revere his memory. I hope that by appropriate action the American Bar Asso- 
ciation may fittingly supplement that of the State of Lllinois. 


Inconsistency Of Anti-Trust Lecistation.—Some of the more 
thoughtful of the secular newspapers are pointing out this gross incon- 
sistency in legislation against monopolistic trusts: that the same legis- 
latures which enact laws denouncing severe penalties against the forma- 
tion of monopolistic trusts having for their purpose the destruction of 
competition in the production, the sale, or the transportation of various 
commodities, thereby enhancing to consumers the prices of those com- 
modities, enact no laws against the labor trusts, otherwise called ‘‘ trade 
unions ”’ or ‘‘ organized labor, which have for their purpose the enhanc- 
ing of the price of labor, the limiting of the number of apprentices who 
may learn useful trades, and the creation of monopolies in labor, where- 
by the prices of all articles produced by labor are enhanced, to the 
detriment of those who consume the products of labor. Nay, the same 
legislature that denounces penal sanctions against monopolistic trusts, 
will enact statutes protecting the labor trusts. Thus, the legislature of 
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the State of Illinois amended their anti-trust law so as to provide, in sub- 
stance, that it should not apply to combinations to enhance the price 
of labor; and a recent legislature of New York went further and en- 
acted a shameful piece of deraagoguery making it a misdemeanor to 
discharge from employment aty person because of his membership in 
a labor trust,—a statute interfering with the freedom of contract 
guaranteed by our constitutions, Federal and State, and not worth the 
paper on which it is written. The whole spirit of trade unionism is to 
get legislation in favor of our trust and against the trust of our 
employers. 


Lire Insurance: Ricut or HoLper to a Distrisu- 
TIVE SHARE OF THE SurRpLus. — The decision of Appellate Division 
Number 11 (Brooklyn), of the Supreme Court of New York, rendered 
in May last in the case of Grief v. Equitable Life Insurance Society, 
referred to in a former number of this Review,! has been unanimously 
reversed by the Court of Appeals of that State. The substance of the 
action was that the plaintiff tried to recover his proportionate share of 
the entire declared surplus of the society. At Special Term it was held 
that he could not so recover. This decision was reversed by the Appel- 
late Division, presiding Justice Goodrich dissenting. The Court of 
Appeals now reverses the Appellate Division and affirms the Special 
Term. The ground on which the Court of Appeals proceeded, is ex- 
hibited in the following extract from its opinion, delivered by Judge 
Martin: — 


It is manifest that by the terms of the policy the only right Greeff acquired 
was to share in an equitable distribution of the accumulated surplus. 

The policy holder is to be credited only with an equitable share of such 
surplus which must, we think, be regarded such a share as might with due 
regard to the safety of all its policy-holders, the security of its business and in 
the exercise of a proper discretion, be thus credited. 


In arriving at this conclusion the court is said to have declared that 
the governing principle in the case was the same as that which regulated 
the action of the boards of directors of banks or other stock corpora- 
tions in dividing surplus earnings. In such division the stockholder 
must content himself with the discretion of the directors. The analogy 
upon which the Court of Appeals proceeds is a doubtful one. Shares 
in a joint-stock corporation enhance in value, according to the known 
accumulation of the surplus, although undivided; since it must be di- 
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vided in a final winding up of the corporation. A stockholder can get 
the benefit of this surplus by the mere selling of his shares to another. 
But this cannot take place in respect of a policy of life insurance. 
Besides, a life insurance company does not pay dividends, although 
many of them allow or make rebates in the assessments which they levy 
against their members, which may be supposed to be governed by the 
accumulations of profits beyond the reserve which is required for the 
safe conduct of a life insurance business. But the New York decision 
commits the whole subject to the discretion of the directors and leaves 
the promises made by the soliciting agents when they procure policies — 
what such promises are in nearly all cases — a delusion and a fraud. 
The directors can do just as they please, and if they can secure proxies 
enough from willing or careless policy-holders, they can perpetuate them- 
selves in office and hold high revelry in using and enjoying the money 
belonging to others. 


Tue ConstirvTIoONAL AMENDMENT DEVISED TO DISFRANCHISE THE 
Neerozes or Norta Caroiina. — The following is said to be the text 
of the constitutional amendment devised to disfranchise the Negroes 
in the State of North Carolina. It is of especial significance for the 
reason that, the Democrats, having recently carried Maryland, are 
giving out that a similar attempt will be made in that State: — 


Sec. 4. Every person presenting himself for registration shall be able to 
read and write any section of the Constitution in the English language; and 
before he shall be entitled to vote, have paid, on before the final day of March 
of the year in which he proposes to vote, his poll tax, as prescribed by law, for 
the previous year. 

Sec. 5. No male person who was, on January 1, 1867, or at any time prior 
thereto, entitled to vote under the laws of any State in the United States 
wherein he then resided, and no lineal descendant of any such person, shall be 
denied the right to register and vote at an election in this State by reason of 


his failure to possess the educational qualifications prescribed in section 4 of 
this article. 


It is said that the effect of section 4, would be to disfranchise over 
100,000 North Carolina negroes, together with a large number of white 
voters. To prevent the latter result from being accomplished section 
5 was added. It is perceived that it operates to disfranchise, for igno- 
rance, Negroes and the descendants of aliens, but does not operate to 
disfranchise other white men for the same cause. It is an undisguised 
attempt to disfranchise Negroes because they are Negroes, and, as such, 
seems to be forbidden by the Fifteenth Amendment to the constitution 
of the United States. 
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Strate Bar Assocrarions. — In the President’s Address before the 
American Bar Association, Senator Manderson said : — 


A notable and encouraging sign of the times, presaging much good to the 
profession and benefit to the public, is the increased interest felt in the pro- 
ceedings of the local bar associations. Nearly every State has an active, 
vigorous organization, and very many of the counties and judicial districts 
have their societies, composed of the best professional material of the vicinity, 
They have raised and materially elevated the standard of qualifications for ad- 
mission to the Bar, have prompted the revision and perfection of Codes, re- 
formed many defective statutes, helped materially to the uniformity of laws, 
promoted assiduously the administration of justice, and borne aloft, advancing 
ever to the front, the pure standard of professional ethics. Leader in this great 
work is the association of the Empire State. Other States, fired by its great 
example, are pressing forward. I doubt if ever in the country’s history have 
there been annual meetings of the local societies sv fertile in good results, 
where papers have been read of greater interest than in this year of Grace. 
By the terms of our by-laws each State Bar Association is privileged to send 
delegates to our annual meetings. We warmly greet those who are with us 
and welcome them to full participation in our exercises. It is worthy of 
thought whether some closer bond of fellowship and nearer affiliation between 
the Federal and State Associations is not advisable, and commend such action 
to your consideration. 


ReMEDIEs FOR Monopo.istic [Rusts PRoposED BY THE St. Louis ANTI- 
Trust ConrERENCE. — The so-called Anti-Trust Conference of govern- 
ors of States and attorney-generals, which concluded its work at St. 
Louis, on September 21, represented officials from eleven States. 
After a great deal of difficulty, the committee on resolutions concluded 
its work by submitting to the convention the following seven resolutions, 
in lieu of all other suggestions. To these resolutions a supplement 
was proposed by Attorney-General Smith. The resolutions and the 
supplement were unanimously adopted as the sense of the convention. 
Together they are as follows: — 


Resolved, That it is the sense of this conference that all capital stock of 
private corporations should be fully paid, either first, in lawful money, or, 
secondly, in property of actual cash value of the amount of capital stock. 

And that in all private corporations with a capital stock issued in specie of 
the amount actually paid up, as above provided, the shareholders shall! be liable 
to the extent of twice the face value of the stock held by each. 

We believe the best present available remedies lie along the following 
lines: — 

First. The enactment and the enforcement, both by the several States and the 
nation, of legislation that shall adequately and fully define as crimes any 
attempted monopolization or restraint of trade in any line of industrial activity, 
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with provisions for adequate punishment, both of the individual and the corpo- 
ration, that shall be found guilty thereof; punishment to the corporation to the 
extent of its dissolution. 

Second. The enactment by each of the States of the Union of legislation for 
the adequate and proper control and regulation of corporations chartered by 
that State; and we recommend as efficacious a system of reports to and exami- 
nation by State authority of the corporations organized under its laws, to the 
end that they be brought to a fair observance of the laws under which they are 
created. 

Third. The enactment by each State of laws that will prevent the entrance 
of any foreign-created corporation into its limits for any other purpose than 
interstate commerce, except on terms that will put the foreign-created corpo- 
ration on a basis of equality with the domestic-created corporation of the State 
entered, and subject to the same laws, rules and regulations of the State that 
it enters, which are applicable to the domestic corporations of the State; and to 
this end we recommend legislation that would make it mandatory upon corpora- 
tions seeking to engage in business outside the State of their creation that they 
procure licenses from the foreign State as a condition precedent to their entry 
into such State; such license to be granted on such terms and subject to such 
restrictions as will place the corporation subject to the same control, inspec- 
tion, supervision, and regulation as the domestic corporation of that State, and 
subject to revocation, if the conditions thereof are violated. 

Fourth. The enactment of State legislation declaring that a corporation 
created in one State to do business exclusively in other States than where 
created, shall be prohibited from admission into any State. This proposition 
is supported by decisions of the Supreme Courts of several States, but we be- 
lieve it should become, by legislative enactment, uniform throughout the States. 

Fifth. That no corporation should be formed, in whole or in part, by another 
corporation. 

Sixth. That no corporation shall own or hold any stock in another corpora- 
tion engaged ina similar or competitive business, and that no officer or director 
of a corporation shall be the officer or director or the owner of stuck in another 
corporation engaged ina similar or competitive business, the object or result 
of which is to create a trust or monopoly. . 

Seventh. Recognizing that trusts are usually composed of corporations, 
and that corporations are but creatures of the law, and can only exist in the 
place of their creation, and cannot migrate to another sovereignty without con- 
sent of that sovereignty, and that this consent may be withheld when desired, 
we recommend as the sense of this conference that each State pass laws pro- 
viding that no corporation which is a member of any pool or trust in that State 
or elsewhere can do business in that State.’’ 


The debates in the conference which took place at an earlier date at 
Chicago, upon the subject of industrial trusts and monopolies, exhib- 
ited a strong preponderance of opinion that the fictitious capitalizing of 
corporations under a view of the law fostered by many of the courts, 
whereby whatever the incorporated co-adventurers choose to call pay- 
ment for the shares of the corporation is to be deemed full payment, is 
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ove of the greatest abuses. This has been the contention of the 
American Law Review for the last twenty years. We have harped 
upon the question in season and out of season, no doubt tiring our 
readers with it. We are glad to find that at last an enlightened public 
opinion is coming around to our view of the matter. The English doc- 
trine that corporate shares must be paid in full, in money or in money’s 
worth, and that money’s worth is not merely what the corporate co- 
adventurers choose to call money’s worth, is the only doctrine on this 
question compatible with the safety of creditors. The American judi- 
cial courts— and to this statement we regret that the Supreme Court 
of the United States forms no exception — have debased the doctrine 
on this subject to the extent of holding that, in the absence of some 
circumstance of estoppel as against the particular creditor or creditors, 
- whatever the incorporators choose to call money’s worth is money’s 
worth, and that whatever they choose to call payment for shares is 
payment. 


Tue Late Justice Cuartes P. Daty. — Charles Patrick Daly, long 
Chief Justice of the Court of Common Pleas of New York City, but 
retired by reason of the constitutional limit of age, died suddenly at his 
summer residence at Sag Harbor, Long Island, on the 19th day of Sep- 
tember last. Though never attaining, perbaps never desiring —a seat on 
the highest bench in the State of New York, the Court of Appeals, — he 
succeeded in impressing his judicial qualities upon the jurisprudence of 
that State to a remarkable degree; and, having regard to their intrinsic 
worth, ‘‘ Daly’s Reports,’’ in which his judicial opinions are found, are 
among the very best judicial reports to be found in our law libraries. 
The space at our disposal is not sufficient to do justice to the great 
attainments and to the long judicial career of this distinguished man. 
The following sketch, found in the New York Sun, is perhaps as good 
as any: — 


When Judge Charles P. Daly was nominated for Chief Justice of the old 
Court of Common Pleas, in 1871, after the Tweed scandals, he received every 
vote cast for that office. He was a conspicuous historical and geographical 
scholar and leaves a geographical library unsurpassed by any private collection 
in this country. He was a wonderful conversationalist. His parents were from 
the north of Ireland. He was born October 31, 1816, two years after they came 
to the United States. His father was a master carpenter. The boy was sent 
to a private school, in which Cardinal McCloskey and James T. Brady were his 
classmates. When he was barely in his teens his father died. The boy left 
school, worked his way to Savannah, Ga., and entered the employ of a small 
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merchant. He ran away to sea after a short term of clerking and served three 
years before the mast. He was at Algiers when the French besieged and 
captured the city in 1830. In his later years he referred to his life as a sailor 
as an invaluable experience. 

He was apprenticed to a trade on his return to New York. Long before his 
apprenticeship expired the young man’s eloquence and mental qualities attracted 
the attention of William Soule, a lawyer, who offered to help him through 
Union College. Daly stood by his employer’s widow, who was in hard circum- 
stances, and declined the offer. When the term of his apprenticeship expired 
Mr. Soule took the young man into his office as a student at $150 a year. He 
slept at the office and did all sorts of odd jobs. Seven years of work in a law 
office was then required of a candidate for the bar, but on the motion of Mr. 
Soule the rule was set aside for Mr. Daly by Chief Justice Nelson. Mr. Daly 
passed a most brilliant public examination and was admitted to the bar in 1839. 
He formed a partnership with Mr. McElrath, who was afterward one of the 
founders of the Tribune. Mr. Daly’s success in the practice of law was almost 
instantaneous. 

Five years after his admission to the bar there was a vacancy on the bench 
of the Court of Common Pleas. Mr. Daly, who had in the meantime served a 
term in the Legislature and had declined a nomination to Congress, was ap- 
pointed to the vacancy at the age of 28 at the suggestion of ex- Gov. Marcy. 
Mr. Daly himself had supported another candidate. He took his seat on May 
4, 1844, and remained on the bench for nearly forty-two years, longer than has 
any other ;judge in this State. He became Chief Justice of the court in 1858. 
His opinions number between 4,500 and 5,000. Many of them have become 
classic, notably that in the case of Snook, in which he thoroughly discussed 
the origin of surnames: that in the case of Cromwell against Stephens, legally 
defining a hotel, and that in the case of Edgerton against Page on the origin 
and nature of the law of eviction. The reports of the court were issued by him 
and are known as “ Daly’s Reports.”’ 

After the Astor Place riots of 1849, when Mayor Woodhull had fled from the 
city and Recorder Tallmadge declined to preside at the trial of the rioters, Judge 
Daly was selected to act for him. The common opinion in the United States 
then was that occasional riots were perfectly legitimate expressions of public 
opinion. The Common Council of Philadelphia passed a resolution to that 
effect. It was a common belief that a conviction for rioting was impossible. 
Judge Daly held that a rioter was a despot and that despotism was intolerable 
to free institutions. He laid down the law of riots and the seven rioters were 
convicted and heavily sentenced. 

During the reign of Tweed, Judge Daly received many costly gifts of furni- 
ture, rare wines and the like. A friend came upon him once while he was en- 
gaged in repacking a lot of these things and sending them back to those from 
whom they came. The friend remonstrated with him. 

‘I don’t want them,’’ said the Chief Justice. ‘‘I won’t allow them to 
remain in my house.”’ 


‘*You might as well,” said the friend. ‘‘ Everybody will charge you with 
having them.” 


‘*T will know that I have not got them,” said Judge Daly, and changed the 
subject. 
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When he went abroad Judge Daly was received with the greatest consider- 
ation by everybody. He met the Duke of Welington in 1851. 

‘You are much too young,”’’ the old General said to him, “ to have reached 
a high place on the bench — much too young.”’ 

‘“‘I owe my position,’’ replied Judge Daly, ‘‘ to one of those accidents of 
fortune to which your Grace owes so little.’’ 

“T recall my criticism,’’ said the Duke grimly, ‘“‘ you are doubtless where 
you belong.’® 

Alexander von Humboldt said of Judge Daly: — 

‘* Few men have left upon me such an impression of high intelligence on sub- 
jects of universal interest and in the judgment of apparently opposite directions 
of character among the nations that inhabit the ever-narrowing Atlantic basin. 
Add to this, what is very uncommon in an American, and still more uncommon 
in the practical life of a greatly occupied magistrate, that this man of high 
character and intellect is not wanting in a lively interest for the fine arts and 
even for poetry. I have led him from conversations on slavery, Mormonism, 
and Canadian feudalism, to the question so important to me — whether any- 
thing can be expected from the elegant literature of a nation of which the 
noblest productions have their root in a foreign country.” 

It was on the advice of Judge Daly, that Mason and Slidell were returned to 
England. Though a Democrat, he was a staunch Union man and his counsel 
was frequently sought by President Lincoln and his Cabinet. 

Judge Daly was the president of the American Geographical Society and was 
an honorary member of the great English, German and Russian societies. A 
friend said yesterday that Judge Daly left his famous library of over 12,000 
volumes to be divided between the geographical and historical societies in this 
country of which he was a member. Perhaps the most famous book in his col- 
lection is the complete ‘‘Seanchus Mor,” the ancient book on Brehon laws, 
which he obtained after the utmost exertion. The library is now in his city 
home, 84 Clinton place. 

Since his retirement from the bench, Judge Daly’s time has been spent in 
study and writing. At his summer home at Hoganock, near Sag Harbor, L. I., 
he had a little carpenter shop in which he spent much of his time. He was not 
a remarkably skillful carpenter, but had charmingly frank pride in his creations. 
He owned a cat-boat, which he sailed himself to the admiration and envy of 

his seafaring neighbors. Judge Daly lived with great simplicity. He was al- 
ways an abstemious man. A few years ago he had a collection of rare old 
Madeiras and ports in which he took great satisfaction. There was enough 
wine to last him the rest of his life. He had also a negro butler, of whose ac- 
complishments he boasted inordinately. One of the greatest sorrows of the 
Judge’s later life (on which he dwelt, however, with humor) was the discovery 
that the paragon had sold all his wines for 50 cents a bottle. 

The Judge was very fond of telling stories. His friends were very fond of 
listening to them. One of his favorites related to an experience he had in the 
Academy of Music many years ago. He had gone there to attend a lecture on 
higher mathematics. There was a lecture on Ireland, being delivered in Nilsson 
Hall, next door. The Judge would rather have been at the Irish lecture, but 
wasn’t free to follow his inclinations. His attention wavered and settled onan 
elderly couple in front of him. They were evidently Irish — as Irish as a piece 
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of the old sod itself. They were following the lecture with painful attentive- 


ness. It was avery long lecture. After a while the lecturer paused to drink a 
gjass of water. 


*¢ Mike,”’ said the old woman, “ how do you like it?” 

‘Like! Like!’ snarled the man. ‘I’ve listened to the fool for an hour 
and the divvle a word has he spoke about Ireland yet.”’ 

Paul du Chaillu, the explorer, waseJudge Daly’s friend and companion for 
many years. His home in this city was always with Judge Daly. When Mrs. 
Daly died several years ago, she left a request that her husband’s will should 
provide for du Chaillu. 

Judge Daly’s nearest relations are his nieces, Mrs. C. Albert Stevens and 
Mrs. Sidney Harris, the daughter of Judge Brady, and his wife’s niece, Mrs. 
Henry R. Hoyt. 

In 1860, Columbia College conferred upon Judge Daly the degree of LL.D. 
He was a member of the Union, Century and City clubs, the Players, the Scientific 
Alliance, the Dunlap Society, the New York Historical Society, the Downtown 
Association, the Metropolitan Museum of Art, the American Museum of Natura} 
History and the National Academy of Design. For many years he was the 
President of St. Patrick’s Society. : 


ADVERSE COMMENTS ON JuDGE CALDWELL’s AppREss ON ‘‘ TRIAL BY 
JupDGE AND Tria By JuRy.’’ — We are sorry to find in a publication 
which is generally as calm, impartial, and judicial as is the New York 
Law Journal, such severe language with reference to Judge Caldwell’s 
address, published in the May-June number of this Review, on ‘‘ Trial 
by Judge and Trial by Jury,’’ as the following : — 


Judge Caldwell has done some “ queer ’’ things before, even when acting in 
a judicial capacity, his dissenting opinion in Hopkins v. Oxley Stave Co.,! for 
instance; but we doubt whether any of his efforts have quite equaled the ad- 
dress in question in bad taste and professional disloyalty. In addition to the 
apology for lynching and murder which the correspondent quotes, the address 
contained a superficial and fanatical diatribe against ‘‘ government by injunc- 
tion.”’ 

The main object of the courts is to insure the doing of justice according to 
reason and not passion. It strikes us that a man who repudiates this essential 
function of a court ought not to remain in a court. 

It is a source of congratulation that Judge Oliver Wendell Holmes, of Mas- 
sachusetts, on the score of his general ability and character, was appointed 
Shief Judge of its Supreme Court, even though he holds views somewhat tinged 
with philosophical socialism. His utterances touching this particular subject 
carry the stamp of sincere conviction and they are not extreme in scope or 
blatantly expressed. The same cannot be said of the anarchistic deliverances 
of Judge Caldwell. Almost as capitally unbecoming as private immorality in 
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a clergyman is the disposition on the part of a judge to tickle the mob and play 
to the galleries. 


We cannot agree with the statement that, in his dissenting opinion in 
Hopkins v. Oxley Stave Co.,1 Judge Caldwell was ‘‘ queer.’’ It will 
be remembered that we did not agree with this dissenting opinion. We 
do not now agree with it. We agree with the majority of the court in 
that case, whose opinion was ably, though calmly voiced, by Judge 
Thayer, that boycotting is a criminal conspiracy; that there are many 
things which the law will excuse one man in doing, but which it will 
not overlook when many men combine to do it; that when a so-called 
boycott threatens an individual or a corporation with irreparable injury 
to its property or business, which injury cannot be redressed in actions 
at law for damages by reason of the insolvency of the boycotters, or by 
reason of the fact that it will oppress the boycotted individual or cor- 
poration with the necessity of prosecuting a multiplicity of suits, — 
then, a court having the powers of a court of equity ought to intervene 
and stay the further continuation of the mischief. Judicial authority, 
both in England and in this country, now greatly preponderates in favor 
of this view; but it is not entirely unanimous. There are opposing 
decisions, and we hope at some future time to review them, poioting out 
their fallacies. But so long as Judge Caldwell finds some of the best 
courts concurring in his view, — and especially so long as he finds 
himself in company with so distinguished a lawyer as Mr. Justice 
Holmes, — his view does not deserve to be called ‘‘ queer.’’ 

Complaint is also made by our contemporary of the following lan- 
guage, used by Judge Caldwell in his addres: — 

A jury will convict the assassin, but not the girl who kills her seducer; they 
will convict the man who murders for money, but not the man who kills the 
invader of his home; and when a hundred good men, overcome with virtuous 
indignation by the atrocious crime of some savage brute, do execution upon 


him without the forms of law, the jury will not hang the hundred good men for 
accelerating the law’s delay. 


We do not understand that in using this language Judge Caldwell was 
apologizing for lynching and murder; but we understand that he was 
merely stating a fact — what the editor of the New York Law Journal 
knows to be a fact — what every intelligent person knows to be a fact, 
We have often expressed the opinion that the thing which endears trial 
by jury to the people is that it introduces a species of equity into the 
administration of the cnminal law — that it furnishes a popular nega- 
tive upon the execution of the law in hard cases. 


1 83 Fed. Rep. 912. 
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The utterances of Judge Caldwell are the utterances of a man of 
sincere convictions; they carry with them the stamp of sincere convic- 
tion as much as do the utterances of Mr. Justice Holmes; they are not 
‘* blatantly expressed;’’ they are not ‘‘ anarchistic deliverances ; ’’ 
they are not uttered ‘‘ to tickle the mob and play to the galleries.’’ 
This utterance was delivered before a convention of lawyers. It 
voiced the convictions of a man who has occupied a seat upon 
the Federal bench for 35 years, during all of which time he 
has administered justice with learning and impartiality, winning for 
himself the good opinions of the bench, the bar, and his fellow-citizens. 
It is a strange thing that a judge should be singled out for such severe 
denunciation because he has expressed himself strongly, and on sound 
historical grounds, in favor of preserving the ancient institution of 
trial by jury, an institution greatly prized by our ancestors as favorable 
to liberty, who were not without knowledge that the judges of England 
had been the tools of tyranny, and that, with here and there a luminous 
exception, they had done nothing for popular liberty, 


THe ConstituTION OF THE UNITED STATES DOES NOT EMBRACE 
Hawat. — When we annexed the Republic of Texas by a joint resolu- 
tion, the people of that country would have been greatly surprised to 
have been told by eminent judges, speaking authoritatively from the 
bench, that the Constitution of the United States did not extend over 
them, and surround them with protecting arms. The people of Hawaii 
have been so told by a recent decision of their Supreme Court. Some 
of the very journals (and uotably the New York Sun) which applauded 
the decision of the United States Circuit Court of Appeals for the Ninth 
Judicial Circuit, holding that the Constitution was not operative in the 
territory of Alaska because Congress had not put it into operation there, 
have lately reversed their talk and have been ridiculing the state of 
things existing in Hawaii. The Sandwich Islands have been annexed 
to the United States, and yet the Constitution of the United States does 
not embrace those islands. They have none of the rights guaranteed 
by that instrument. According to a recent decision of their Supreme 
Court, Amendments V, VI, VII, VIII, and XIII, and Article III, Sec. 
2, of the Constitution of the United States have not been extended to 
them. So absurd is their situation during the transition period that 
registers have been issued to ships, in the name of the Republic of 
Hawaii, — no such Republic being in existence. What is worse, comes 
report from Hawaii, to the effect that a state of slavery exists there — 
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slavery in its worst form. All the rigors of slavery are inflicted upon 
the Coolie population of those islands. It is said that this system of 
slavery is sustained by the rulings of the Supreme Court of Hawaii. 
Referring to this state of affairs, our brother of the Chicago Legal 
News well says: ‘‘ The American Flag must never again extend its pro- 
tecting folds to foster slavery or slave labor.’’ But it seems that it does 
more than extend its protecting folds to foster slavery and slave labor ; 
it extends the said folds to foster pelygamy as practiced under the reign 
of the Sultan of Sulu in the Southern Philippines, and the report comes 
that the Treasury of the United States is depleted to the extent of $40 
a month to pay the salary of the Keeper of the Harem of that Moham- 
medan Monarch. That is the way the English do it, but then they are 
sore expert and better colonizers than we are. The proposition of the 
American Law Review, on this question, has been perfectly simple: 
that wherever the flag goes the Constitution goes. 


Deats or Gipson. — Charles Gibson, an old and distinguished 
citizen of St. Louis, died at the Hotel Nicollet, Minneapolis, on October 
27th. The cause of his death is given out to have been a decline of 
strength resulting from advancing years. He was born in Montgomery 
County, Virginia, in 1825. His father was Captain Hugh Gibson, who 
belonged to one of the oldest families of South Virginia, and his mother, 
whose maiden name was Elizabeth B. Rutledge, belonged to the dis- 
tinguished Rutledge family of South Carolina. When the son was 
about eleven years of age his parents removed to Missouri, establishing 
their home in what was then a very new country in the western portion 
of the State. In 1843 he came to St. Louis and studied law under 
the preceptorship of the renowned lawyers, Edward Bates and Josiah 
Spaulding. 

He enjoyed the distinction of having been the first librarian of the 
St. Louis Law Library. He made his entrance into politics in tle year 
1844, making a series of campaign speeches in support of Henry Clay, 
for the presidency. He was one of those who were instrumental in 
bringing Edward Bates, of St. Louis, forward as a candidate for the 
Republican nomination for the Presidency in 1860. Mr. Lincoln, in 
recognition of the strength and following of Mr. Bates as a moderate 
Republican, took him into his cabinet as Attorney-General. Mr. Gib- 
son at the same time received the office of Solicitor-General. The 
course of Mr. Lincoln with regard to the emancipation of the slaves of 
the South as a war measure, did not please Mr. Gibson, and he 
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resigned his office, and, it is said, refused to accept any pay for his 
services therein. 

Afterwards he so far despaired of the success of the Union arms that 
he invested some trust funds in his hands belonging to the Gamble 
estate, of which he was executor, in gold coin. The Union arms having 
succeeded, contrary to the expectation of Mr. Gibson, an attempt was 
made to surcharge his account with the amount thereby lost to the 
estate. After a long and bitter litigation, Mr. Gibson was successful — 
as he was in most other litigations. 

At the outbreak of the Civil War, Mr. Gibson was an intense Union- 
ist. He co-operated with Hamilton R. Gamble, Frank P. Blair, B. Gratz 
Brown, Giles F. Filley and others, in an effort which, with the co-oper- 
ation of the gallant and decisive General Lyon, resulted in saving Mis- 
souri to the Union. After the close of the war he became a Liberal 
Republican, supporting B. Gratz Brown for Governor of Missouri and 
Horace Greeley for the Presidency. Later he became a Democrat, 
actively supporting Mr. Tilden, and still later General Hancock, for 
that office. 

As a lawyer he had charge of some celebrated cases by appointment 
from foreign governments, in which his conduct and abilities won him 
great distinction. In the year 1859 a terrible murder was committed 
in the City Hotel in St. Louis by, it was supposed, the Count de Mon- 
tesquieu, and Mr. Gibson assisted in the acquittal of that nobleman. 
In 1881, he was sole counsel in an important case brought by the 
Emperor of Germany against a defaulting German Consul. He de- 
clined to make any charge for this service, but received from the 
Emperor William two magnificent vases of great value. In 1882 he 
was made Commander of Knights of Austria by the Emperor Franz 
Josef, who, contrary to precedent, issued an edict that the decoration 
should descend as an heirloom. The same year the Emperor William 
decorated him with the Royal Prussian Crown Order, and in 1890 the 
Emperor William II conferred upon him the additional decoration of 
the Grand Cross. These decorations, or some of them, gave rise to the 
title by which he was popularly known, — Sir Charles Gibson. His 
home at 2046 Lafayette avenue, St. Louis, resembled an old baronial 
castle, and was the seat of a generous hospitality; and so was his 
summer residence at Lake Minnetonka, Minnesota. 


Recent Lecat Victories ovER Trusts. — The Texas Court of Civil 
Appeals, Number 4, has just affirmed a decision of the District Court 
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of that State, rendering a judgment of ouster against the San Antonio 
Gas Company, because it became a member of an illegal combination 
to control the private and public lighting of the city of San Antonio. 
In the opinion of the Court of Appeals, written by Judge W. 8S. Ely, the 
following passage is reported : — 


If the combination was made and its object was in restraint of trade and 
to create a monopoly, the statute denounces it no matter if the immediate result 
of the combination may be the temporary reduction of prices. To fix by com- 
bination a rate lower than the one which prevailed carries with it the power 
and ability to establish higher ones, and the object of the statute is to free busi- 
ness and commerce from being controlled by combinations. It does not mat- 
ter that the immediate result of the combination is a reduction in the price of 
commodities: a dangerous arbitrary power has been placed in its hands by 
which the business of the country may be absolutely dominated and prices 
arbitrarily controlled regardless of the laws of trade or the rules of supply and 
demand. The State is unwilling to intrust to any combination, even though of 
her creation, the tyrannical and oppressive power that is inseparably connected 
with the power to raise or lower prices of commodities and control the trade of 
the country. 


A recent decision of the Supreme Court of Illinois has tomaliawked 
the Glucose Trust. In the case of Harding v. American Glucose Com- 
pany, a bill was filed on August 3, 1897, in the Circuit Court of Peoria 
County, Illinois, by a stockholder of the Glucose Company, for an 


injunction to prevent the sale of the company’s plant in Peoria, to a 
monopolistic trust formed under the laws of New Jersey, called *‘ The 
American Glucose Company.’’ An injunction was granted. - On the 
9th day of August, a motion was made to dissolve it, which motion was 
granted on August 11th. An amended bill was then filed, which was 
afterwards dismissed by the Circuit Court for want of equity. From 
this dismissal a writ of error was prosecuted to the Supreme Court, and 
that court has now reversed the decree of dismissal, holding that the 
facts exhibited by the bill show that the American Glucose Company is, 
under the statute of Illinois, an illegal trust,’ the court holding that 
those combining to form the American Glucose Company were guilty of 
‘*a conspiracy to defraud ’’ within the language of the statute. 

An important point: was the contention of the defendant corporation 
that the stockholder had no right to complain of the transfer of a fac- 
tory on the ground that a monopoly was to be created. ‘The court 
holds that the proposed sale affected the pecuniary interests of the com- 
plaining stockholders. A change in the form of his stock investment 
against his consent is a change which affects his pecuniary or financial! 


} Tilinois Act of June, 1891, known as the Illinois ‘* Anti-Trust Law.” 
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interests. The decree of the lower court is reversed and remanded to 
the Cireuit of Peoria with instructions to enter a decree setting aside 
the deed of the Peoria plant and to grant such other and further relief 
as is consistent with the prayer of the bill, which is sustained. 

The Attorney-General of Missouri recently brought a proceeding by 
quo warranto to dissolve a combination of insurance companies formed 
at St. Joseph, in that State, on the ground that the combination was in 
defiance of the anti-trust law of the State. The Supreme Court of Mis- 
souri imposed a fine of $1,000 each, and suspended a judgment of 
ouster over them in some way or other, like the ‘‘ sword of Damocles ’’ 
(spelled in Missouri D-nocles), provided they should continue to mis- 
behave. In the anti-trust conference of Governors and Attorney- 
Generals in St. Louis, Gov. Stephens, of Missouri, said: ‘‘ Missouri 
brings good tidings to her sister States to-day. Trusts nolonger hold 
sway in her jurisdiction. The arrogant combine of the insurance trust 
has been broken, and, after having been expelled from the State, its 
members have pleaded on bended knees to be allowed to pay a fine and 
remain in the State. ‘They have been fined $1,000 each, and the judg- 
ment of ouster remains suspended over them as a hostage of good be- 
havior.’’ Whether this has resulted, or will result, in any good to the 
State of Missouri, has not yet transpired. 


A Goov Examece or a Mopiexn Trust. — A new trust recently 
formed under the late corporation law of Delaware, already described 
and expounded in these columns,! is composed of a large number of 
Cotton Milling Companies, chiefly of the South, existing in several 
States, but not in the State under whose laws and sovereign policy — 
yes —it is created. The old plan of organizing a trust was to trans- 
fer the shares of the several combining corporations into the hands of 
a board of trustees, with power to vote them at corporate elections, 
the separate corporations remaining, in theory, as they were before. 
But the courts having held this to be ultra vires, the new plan is to 
form a new corporation which becomes the purchaser of the properties 
of the several corporations which combine to formit. Thus, with 
regard to the Cotton Milling Trust, it is stated in a press dispatch : — 


The properties acquired by the new company are the Mount Vernon Com- 


pany, four mills; Woodberry Manufacturing Company, five mills — Woodberry, 
Clipper, Meadow, Park and Mount Washington, Baltimore, Md. —the Laurel 
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and Franklinville Mills, Maryland; Tallassee Falls Manufacturing Company, 
Tallassee, Ala.; Greenwoods Company, New Hartford, Conn., and Columbia 
Mills Company, Columbia, S. C. The mills consolidated manufacture more 
than ninety per cent of all the cotton duck manufactured in the United States. 


Tue Case or Captain Carter. — The trial and conviction of Capt. 
Oberlin M. Carter, of the Corps of Engineers in the army of the 
United States, on a charge of conspiracy to defraud the government 
of the United States, is interesting from several points of view. 
Captain Carter was a brilliant officer, and had a brilliant career before 
him. His face, as shown in published likenesses, is as good and honest 
an Anglo-Saxon face as nature has yet carved out. He graduated from 
the military academy at West Point at the head of his class, in the 
year 1880, and this entitled him to enter the Corps of Engineers, the 
highest corps in the army of the United States. In fact, he was, at the 
time of his trial and conviction, about where Gen. MacPherson was 
at the outbreak of the Civil War. In 1884 he was assigned to duty 
at Savannah, under the distinguished Gen. Gillmore. Three years 
later, on the death of Gen. Gillmore, he assumed the general super- 
vision of the engineering work which was being prosecuted by the gov- 
ernment in the Savannah river, and in the adjacent waters of Georgia 
and Florida. In 1887, he received the distinguished honor of being 
appointed an attaché of the American embassy to the Court of St. James. 

This appointment proved his downfall. His successor, Capt. Cas- 
sius E. Gilette, soon discovered evidences of irregularity on the part of 
Captain Carter in collusion with the managers of a company of govern- 
ment contractors called the Atlantic Contracting Company. Charges 
were preferred, trial by court-martial was ordered, and the court was 
presided over by the since distinguished Gen. Otis, still commanding 
in the Philippines. General Otis, unless we mistake, was not a West 
Pointer, but was bred a lawyer in the city of New York, and received 
his various promotions by merit, having entered the volunteer service 
in the War of the Rebellion at its outset. He presided over the court- 
martial with all the dignity of a judge in a civil court of the first rank. 
It is well known that the proceedings and sentence of a court-martial 
are not published until they have met with the approval of the highest 
reviewing officer, In this case, it seems that the highest reviewing 
officer was the President of the United States in his constitutional char- 
acter of Commander-in-Chief of the army. The proceedings were long 
held up, and a great outcry and fuss were made because of this fact. 
But it must be remembered that the President and his advisers 
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had on their hands the events of the Spanish war, and all sorts 
of emergency matters growing out of that war. The President re- 
ferred the record to a very distinguished lawyer, ex-Senator Ed- 
munds, of Vermont, who made a report to the President thereon. 
This report was in the nature of private advice to the President. 
This report has not been published. This proceeding was very much 
criticised by the friends of Capt. Carter on the ground that it was the 
duty of the President to read the record himself, and act with refer- 
ence to the question under the responsibilities of his official duty. This 
criticism overlooked the fact that there is a limit to the amount of 
work that one man can do, and that it would have taken weeks, perhaps 
months of the time of the President, even to read the voluminous record 
of this court-martial. The President merely acted in conformity with 
the procedure of the Roman civil law, existing as long as that law has 
had a history, of referring matters to eminent jurisconsults. This 
practice is still maintained by the monarchs of Europe. For example, 
when Great Britain and the United States referred the San Juan bound- 
ary dispute to the Emperor of Germany for decision, he passed it over 
to a commission of eminent lawyers and rendered his decision, in 
conformity with their report, in favor of the United States. In like 
manner, the President rendered his decision in conformity with the 
report of Senator Edmunds, affirming the sentence of Capt. Carter, 
which was in the following language : — 


And the court does therefore sentence the accused, Captain Oberlin M. Car- 
ter, corps of engineers, United States army, to be dismissed from the service 
of the United States, to suffer a fine of $5,000, to be confined at hard labor at 
such place as the proper authority may direct for five years, and the crime, 
punishment, name and place of abode of the accused to be published in the 
newspapers in and about the station and the State from which the accused 
came, or where he usually resides. 


After the confirmation of this sentence by the President of the 
United States, an attempt in the nature of an expiring gasp was made 
to secure the release of Capt. Carter by resorting to a writ of habeas 
corpus in the Circuit Court of the United States for the Southern Dis- 
trict of New York. It is understood that the ground on which his 
able counsel invoked the aid of this ‘‘ writ of liberty ’’ was that Capt. 
Carter having paid his fine, was entitled to invoke the principle estab- 
lished in the case of Ex parte Lange,! on the theory that, under the 
60th Article of War, the court-martial had authority to impose only a 
fine, or imprisonment, but not both a fine and imprisonment. This 
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article of war provides for punishment by ‘‘ fine or imprisonment, or 
by such other punishment as a court-martial may adjudge.’’ Mr. Cir- 
cuit Judge Lacombe held that this article of war did not apply, because 
the court did not find that the public uses for which Capt. Carter dis- 
bursed the money which he was charged with embezzling were military 
purposes ; those uses being the deepening of harbors, and not purposes 
directly, connected with the military service. He therefore dismissed 
the writ. It is understood that an appeal has been taken from this 
decision to the Supreme Court of the United States. In the mean- 
time, it is supposed that Captain Carter is undergoing confinement at 
Governor’s Island, New York. 

The amount out of which the government was defrauded by Capt. 
Carter, in collusion with the Atlantic Contracting Company, has been 
variously estimated at from $1,700,000 to $2,000,000. 

The case is a remarkable and a sad one from every point of view. 
Throughout our military annals the officers of the regular army have 
been distinguished for their fidelity in the care and disbursement of 
public moneys, and this has been especially true of the Corps of Engi- 
neers. No doubt, the officers of the court-martial who tried Capt. 
Carter, and army officers generally, felt the severe stigma put upon 
them by his misconduct. In view of the very great amount of money 
out of which the government was defrauded, the sentence must be 
regarded as a light one; but it is sufficient utterly to crush and destroy 
the subject of it. Considering his age, Capt. Carter occupied a high 
and enviable position in the army. He had been made the recipient 
of a great trust. An exceptional honor had been bestowed upon him 
io making him a military attaché at the Court of St. James. If he had 
been faithful to his trust, further honors undoubtedly awaited him, 
through the exigencies of the Spanish war and of the war in the 
Philippines. 

Some attempt was made by his counsel to raise the cry of persecu- 
tion, and to liken his case to the case of Dreyfus. Any attempt at 
such a comparison involves a gross imputation upon the officers who 
composed the court-martial which tried him. There was not the slight- 
est resemblance between his case and the case of Dreyfus. The army 
officers who tried him had not the slightest motive on earth for degrad- 
ing a brother officer who was innocent of the charge preferred against 
him. On the contrary, the whole civilized world outside of France is 
convinced that Dreyfus was made the scapegoat of a clique of military 
officers composing the French High Staff, to screen themselves from 
punishment for treasons, forgeries and perjuries, such as could only 
exist in a barbarous or a decadent nation. 
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A demand has been made by a considerable portion of the press that 
the contractors who conspired with Capt. Carter to defraud the gov- 
ernment be tried and punished. A statute was enacted by Congress 
during the Civil War under which army contractors were subject to 
trial by court-martial ; but we suppose that any prosecution against the — 
civilian contractors in the present case must necessarily take place in 
one of the civil courts of the United States. Such a prosecution would 
necessarily take place in the Southern District of Georgia, and it 
would, without doubt, result in an acquittal. The country would be 
treated to an illustration of the value of trial by jury, and to the dif- 
erence between the rottenness of the jury system and the upright 
justice of a court-martial. They would find renewed evidence in sup- 
port of the conclusion that the real advantage of trial by jury is that 
it consists of a popular negative upon the execution of the laws. 


JupiciaL ConTRIBUTIONS TO CAMPAIGN Funps. — The so-called ‘‘ Mazet 
Committee,’’ a committee of investigation created by the legislature of 
New York, summoned before it most of the Supreme Court judges 
sitting in New York City, and interrogated them as to their respective 
contributions to the campaign fund of their party, when running for 
election, what they thought about the propriety of judicial candidates 
making such contributions, etc. It transpired that they made volun- 
tary contributions to the Tammany organization ranging from $1,500 
to $15,000. Several of them gave $10,000 or thereabouts. Two of 
them, the venerable Justice Van Brunt and Justice Barrett, gave 
nothing ; and the latter has just been re-elected, running on both the 
Republican and Democratic tickets, and has filed the sworn statement 
required by the statute as to his election expenses, which is to the 
effect that he gave nothing. Most of the learned justices justified 
the system of judicial candidates making voluntary contributions to 
their party committees. Some of them put it on the ground that a 
certain amount of money was necessary to be raised, and that 
judges ought to contribute the same as other candidates. Others 
argued that judges ought not to allow their party associates to pay the 
judges’ shares of such expenses, as it would tend to make them 
less independent. Still others opposed the system, and regretted 
the necessity of making such contributions. As the expenses of elec- 
tions, including the printing of the ballots, are now borne by the State 
in New York, there is less excuse for such contributions than formerly. 
It is an abuse not confined to New York. It is an outgrowth of the 
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system of electing judges by the popular vote. Popular rule in Amer- 
ica has come to be boss rule. The judges and all other officers owe 
their nominations to the party boss, —a sort of demigod, feared by 
all and responsible to none. The fact is thinly disguised that a large 
portion of these contributions go to swell the private coffers of the party 
boss, — how much, no one knows, for there is no accounting. It is, then, 
a sop paid to the party boss for the nomination; and, in the scramble 
for the nomination, the candidate that can shell out the most money is 
mostly apt to be preferred by the boss: a spectacle of which shameful 
instances could be noted. While the abuse is not confined to New York 
city, yet owing to the great voting population there concentrated, 
and to other circumstances, the contributions are generally much 
heavier than in other cities. But the difference is only in degree: the 
abuse exists in Chicago, St. Louis, Cincinnati, San Francisco — in all 
our large cities. 
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NOTES OF RECENT DECISIONS. 


Arter-Acquirep TitLeE: Wuen A Quit-Ciamm Deep 1s SUFFICIENT 
To TransFrer. — The Court of Land Registration of Massachusetts has 
just returned a decision upon a point unusual, if not novel, in real 
property law, in the case of Whitman, petitioner for registration. A 
portion of the land described in the petition was found by the official 
examiner, to whom the petition was referred, to be in one Ross under 
warranty deeds from one Monahan to one Ferson in 1853, and from 
Ferson’s estate to Ross in 1875. ; 

Upon the filiag of the examiner’s report notice of the petitioner’s 
claim to the Jand in question was duly served on Ross, and Monahan 
thereupon vouched in by Ross to defend his title. 

The petitioner and Monahan thereupon made a settlement, by which 
for a sum of money paid by the petitioner, Monahan undertook to pro- 
cure a conveyance of the Ross title through himself to the petitioner. 
In an attempt to carry out this arrangement two quitclaim deeds of 
the land in the usual form containing the usual ‘‘ special ’’ or ‘‘ limited ’’ 
covenants were executed, but, by inadvertence, that from Monahan to 
the petitioner was dated, executed, and delivered two days before that 
from Ross to Monahan. ‘ 

Both deeds used in the granting clause the words ‘‘ remise, release 
and forever quitclaim,’’ and the covenants are against incumbrances 
made or suffered by the grantor and of warranty against all persons 
claiming by, through or under the grantor, but against none other. 

The deed from Ross to Monahan quit-claimed ‘‘ a certain parcel of 
land,’’ and then followed a description of by metes and bounds. 

The deed from Monahan to the petitioner was of ‘‘ a certain parcel of 
land,’’ and then followed a reference for description to the original 
deed to Monahan of more than locus. 

The examiner was of opinion that the deed from Monahan to the 
petitioner conveyed and purports to convey only such title as the 
grantor then had (in this case none), that the covenant of warranty is 
limited to the grant, and that there is no estoppel by which the peti- 
tioner can obtain any benefit of the title subsequently acquired by 
Monaban from Ross. The petitioner claims that the Ross deed inured 

to his benefit by operation of law. 
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Davis, J., after stating the facts as above, delivering the opinion of 
the court, said :— 

‘« The precise question seems never to have been raised in Massachu- 
setts and obiter dicta and analogous decisions are vague and apparently 
conflicting. Under the old decisions the inuring of an after-acquired 
title to the covenantee and his assigns under a covenant of warranty 
was put squarely on the ground of avoidance of circuity of action.! 
Later it was realized that the doctrine cannot rest on this alone.? The 
doctrine of estoppel by representation was then invoked.* To this Mr. 
Rawle strenuously objects, and the learned and ingenious counsel for 
the tenant in the second case of Ayer v. Brick Co. attack the equitable 
doctrine under the peculiar circumstances of that case so successfully 
that Holmes, J., unwilling to rely solely upon the comfortable theory 
that the rule is a pure, unreasoning anomaly in the law, but ‘ has been 
the law of Massachusetts for nearly forty years,’ evolves the principle 
that it is * the technical effect of a technical representation, the extent 
of which is determined by the scope of the words devoted to making it.’ ¢ 
This is not regardless of all equitabie considerations whereby estoppel 
should arise, but, on the contrary, is in strict caeeneunes with the 
actual intention of the parties. 

‘¢ There may be no misrepresentation, but a man may none the less 
estop himself from denying that which is nevertheless patently untrue. 
‘ Why the estoppel should operate is that such was the obvious inten- 
tion of the parties.’"> The intent need not be even set out in.formal 
phrase. ‘There need be no actual covenant of warranty. Says Nelson, 
J., in the case last cited: ‘Whatever be the form or nature of the 
conveyance, if the grantor sets forth by way of recital or averment 
either in express terms or by necessary implication that he is 
seized or possessed of a particular estate which the deed pur- 
ports to convey, the grantor, and all persons in privity with 
him, shall be estopped from ever afterward denying that he was 
so seized and possessed at the time he made the conveyance.’” 


1 Wilde, J., in Comstock v. Smith, 
13 Pick. 116; Shaw, C. J., in Doane v. 
Wilcutt, 5 Gray, 328. 

2 Rawle on Covenants for Title, Ch. 
XI; Bush v. Cooper, 18 How. (U. 8.) 
82; Gibbs v. Thayer, 6 Cush. 30; 
Cole v. Raymond, 9 Gray, 217. 

3 Gibbs v. Thayer, 6 Cush. 30; Russ 
v. Alpaugh, 118 Mass. 369. 

4 Ayer v. Brick Co., 159 Mass. 34. 


5 Blake v. Tucker, 12 Vt. 39, quoted 
by Judge Holmes in Ayer v. Brick Co. 

® Van Rensselaer v. Kearney, 11 
How. (U. S.) 297. 

7 See further cases cited in Jones 
on Real. Prop., Sec. 991, and also 
Nicholson v. Caress, 45 Ind. 479. Al- 
though, see also Taft v. Stevens, 3 
Gray, 504, semble contra. 
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‘* The estoppel is to effectuate ‘ the real intent of the parties,’ which 
was to convey the true and legal title to the land.! Nor is the estoppel 
necessarily limited to the extent of the estate conveyed by the granting 
clause of the deed.? Where there is an estate granted to which the 
covenant or estoppel would naturally apply, however, it will be limited 
to that estate, such being the obvious intention of the parties.? 

‘* Now what is the intention of the parties as manifested by a quit- 
claim deed with limited covenant in the modern form? What was the 
intention of the parties in the case at bar? By statute and decision 
the quitclaim deed is equally effective with the fully warranty to pass 
‘all the estate which can lawfully be conveyed by deed of bargain and 
sale.’ 4 

‘*The subsequent title acquired by Monahan under hi3 deed from 
Ross is none the less ‘ paramount’ that it originally came from Mona- 
han in 1853. The phraseology, ‘covenants of warranty,’ used by 
Gray, C. J., in Knight v. Thayer, we think clearly refers to a full 
warranty deed.5 In Jones on Real Property,® the law is thus 
stated, ‘ Aside from the estoppel arising from the conveyance of a par- 
ticular estate, only a warranty deed operates to transfer an after- 
acquired title of the grantor. A quitclaim deed cannot have that 
effect.’ The phrase, ‘aside from the estoppel arising from the con- 
veyance,’ is clearly intended to qualify both statements. 

‘*In conclusion we think the rule of law in Massachusetts is, that 
while a subsequently acquired title will not inure by estoppel under the 


1 Bennett v. Waller, 23 Ill. 183. 


Ewing, 6 Cush. 34. And in Comstock 
2 Troll v. Eastman, 3 Met. 121 


v. Smith, the learned reporter states 


(warrant by heir apparent); Russ v. boldly that ‘a covenant in a deed of 


Alpaugh, 148 Mass. 369 (by tenant 
by the curtesy); Ayer v. Brick Co., 
supra. 

3 Blanchard v. Brooks, 12 Pick. 47; 
Doane v. Wilcutt, 5Gray, 328; Tarbell 
v. Page, 155 Mass. 256. 

4 Pub. Stats., Ch. 120, Sec. 2; Con- 
olly Petitioner, 168 Mass. 201; Shaw, 
C. J., in Miller v. Ewing (1830), either 
decides that a quitclaim deed in prac- 
tically modern form of a particularly 
described estate is only equivalent to 
a release of the grantor’s ‘‘ right, title 
and interest’’ therein, and that there 
is, therefore, no estoppel under the 
covenant, or else he clearly misread 
the deed in controversy. Miller v. 


land that the grantor will warrant the 
land against all persons claiming 
under him, does not estop him from 
setting up a title subsequently. ac- 
quired by him, by purchase or other- 
wise,’’ although the deed in question 
was of the grantor’s ‘‘ right, title and 
demand’’ only. Mr. Crocker states 
the, law thus: “ Where the grantor 
warrants only against himself and those 
claiming under him it would seem that 
he will not be estopped from setting 
up & paramount title after acquired by 
him.”” Notes on Common Forms, p. 
113. 

5 Knight v. Thayer, 125 Mass, 25. 

6 § 992. 
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covenant of a quitclaim deed per se, vet, in spite of the language 
of the court in some of the earlier cases, that such estoppel 
may arise under a quitclaim or any other deed, if that was clearly the 
intention of the parties, the title inuring to the grantee by virtue of the 
‘technical effect of a technical representation,’ as determined by a 
fair construction of the language of the instrument. In the case at 
bar the whole intention of the parties, in fact, the whole object of the 
transaction, was to transfer the ‘real, true title,’ and especially the 
Ross interest, from Monahan to the petitioner, not to simply release 
Monahan’s right, title and interest, if any, at that date, which was 
nothing. We think the deed inured to the petitioner’s benefit.’’ 


Haseas Corvus: or Wirxess 10 Reruse TO ANSWER 
Questions CriminatinG Himsetr. — A great habeas corpus case appears 
to have been decided by the Supreme Court of Wyoming, on September 
18.! The principal point raled seems to be contained in the seventh para- 
graph of the syllabus, as given in the Pacific Reporter as follows: — 


On habeas corpus it appeared that petitioner had preferred a charge of 
obtaining money by false pretenses against certain defendants, and at the time 
set for the preliminary examination of such defendants had twice failed to 
appear, though duly subpoenaed; that an information was then filed charging 
him with compounding the felony of which defendants were accused, and an 
attachment issued to bring him before the justice to testify in the préliminary 
examination of defendants; that questions were then asked him as to the facts 
constituting the guilt of the accused, which he refused to answer on the ground 
that the answers would criminate him, whereupon he was committed to jail 
for contempt. It was held that reasonable ground existed for belief that such 
answers might have a tendency to expose the petitioner to criminal prosecu- 
tion, and that he was not guilty of contempt in refusing to answer. 


There was a long opinion of the court by Mr. Justice Corn, anda 
long dissenting opinion by Mr. Justice Knight. 


DisparmMent Wituout Previous Conviction or Crime. — In Cowley 
v. O’Connell,? it was held by the Supreme Judicial Court of Massa- 
chusetts that aiding, abetting, and counseling another in an attempt to 
bribe a city officer in matters relating to his official action, constitute 
evidence that an attorney at law has ceased to be of that good moral 
character required by the statute for admission to the bar, and a 


1 Miskimins v. Shorer, 58 Pac. Rep. 411. ? September, 1899, 54 N. E.R. 558. 
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court has jurisdiction at common law to remove him from his office. In 
several comparatively recent disbarment cases, most of them in West- 
ern States, the contention has been advanced that disbarment was not 
justifiable unless an attorney had actually been convicted of crime. 
We are glad that the attempt to foist this principle upon the law has 
been unsuccessful. In Matter of Randel, the rule is very properly 
laid down that a disbarment matter ‘‘is in no sense a criminal pro- 
ceeding, and the statutory rule of no presumption in such cases does 
not apply,’’ and, accordingly, it was held that the refusal of an attor- 
ney to testify on the trial of charges of deceit and malpractice raises 
the legal presumption of the truth of such uncontradicted facts given 
in evidence against him as must have been known to him. The way is 
clearly open for disciplining ‘‘ ambulance chasers’’ who yield to the 
strong temptations of their business. — N. Y. Law Journal. 


A Curious DEVELOPMENT OF THE JAMESON Rap. — In the recent case 
of Burrows v. Rhodes and Jameson,’ one of the discomfited troopers 
of Dr. Jameson sued Cecil Rhodes and the learned doctor for damages 
alleged to have been sustained by him on that expedition, grounding 
his right of action on the fraudulent representation that the object of the 
expedition was to protect the lives of subjects of Her Britannic Majesty, 
under Her Majesty’s sanction; whereas the object was unlawful, and 
the plaihtiff, acting in good faith, thereupon became liable to severe 
punishment for violating the laws of Great Britain. On demurrer to 
the declaration, it was held that it sufficiently showed a participation 
with knowledge in the unlawful expedition, and that the principle in 
pari delicto melior est conditio defendentis operated to prevent a 
recovery. The decision was by Mr. Justice Kennedy, who is held in 
high respect by the American bench and bar; but the propriety of his 
conclusion seems doubtful. 


VENDOR AND PURCHASER: SPECIFIC PERFORMANCE — LATENT DEFECT 


Unknown TO Kept as DisorpERLY House. — The 
Law Times (London) says :— 


The recent case of Hope v. Walter,® shows the strong tendency of the courts 
at the present day to hold persons to their bargains. There a house and shop 
were offered for sale by auction under the description of “ an eligible freehold 


1 158 N. Y. 216-219. 380 L. T. Rep. 355; (1899) 1 Ch. 
2 80 L. T. Rep. 591. 879. 
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property for investment,’ etc. After the contract was signed and before com- 
pletion the purchaser discovered that the house was being used for an immoral 
purpose, and he accordingly refused to complete. Neither the vendors nor 
the purchaser knew previously that the house was being improperly used. 
There was a covenant in the tenancy agreement that the tenant should not 
keep the house as a disorderly house. In an action by the vendor for specific 
performance it was held by Mr. Justice Cozens-Hardy, following the observa- 
tions of Vice-Chancellor Wigram in Lucas v. James,! that there was no ground 
on which he could refuse specific performance. The grounds on which the 
vendors relied were (a) a mutual mistake as to the subject-matter of the con- 
tract, (b) depreciation in value and consequent hardship on the purchaser, (c) 
liability of the purchaser to prosecution for allowing the property to be used 
as a disorderly house. None of the grounds, however, prevailed. The judge 
laid some stress on the fact that the tenancy was a quarterly one and that, if 
the improper use of the house continued, the tenant could, under the terms of 
the agreement, be turned out at once without any notice. The foregoing 
decision accords with the common law rule that a vendor is not liable for latent 
defects unknown to him.’ 


Copyricgut: SERIAL PUBLICATION ViITIATES COPYRIGHT SUBSEQUENTLY 
Ostainep. —In the case of Holmes v. Hurst,? the question arose, 
whether the serial publication of a book in a monthly magazine, prior 
to any steps towards securing a copyright, is such a publication of the 
same, within the meaning of the copyright law, passed February 3d, 
1831, as to vitiate a copyright of the whole book, obtained subse- 
quently but prior to the publication of the book as an entirety. ‘‘ The 
Autocrat at the Breakfast Table’’ of Dr. Holmes was published in 
twelve successive numbers of the Atlantic Monthly in the years 1857 
and 1858. Later it was published in book form and copyrighted in 
the year 1858 and again in the year 1886. In 1894 the defendant pub- 
lished a book entitled ‘‘ The Autocrat at the Breakfast Table,’’ copied 
from the twelve numbers of the At/antic Monthly and bearing a notice 
that it was socopied. This action was brought to enjoin the infringe- 
ment of the copyright obtained by Dr. Holmes. The Supreme Court 
of the United States, however, held that the right of an author toa 
monopoly of his publications is measured and determined by the copy- 
right act; that, while a right did exist at common law, it has been 
superseded by statute; and that if an author permits his intellectual 
productions to be published, either serially or collectively before com- 
plying with the provisions of the copyright act, his right to a copy- 
right is lust. 


17 Hare, 418. 
2 See Parkinson v. Lee, 2 East, 314. 


$174 U. S. 82; s. c. 19 Sup. Ct. 
Rep. 606. 
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Corporations: Lrasitity oF Directors ror MIssTATEMENTS IN CerR- 
TIFICATE OF INCORPORATION. — In the case of Hequemburg v. Edwards,' 
the Supreme Court of Missouri, Division No. 2, hold that persons, who 
organize and do business as directors without the amount required by 
statute having been paid into the treasury of the corporation, become 
personally and jointly liable to creditors of the corporation to the extent 
of the difference between the amount actually paid in and the amount 
which should have been paid in. The defendants, the incorporators 
and directors for the first year, in pursuance of the statute under which 
they were incorporated, certified in their articles of association that 
one-half of the capital stock, $10,000, had been paid in. In fact, no 
more than $3,000 was ever contributed to the funds of the corporation. 
On insolvency, a deficiency of about $7,000 was found, and the assignee 
of the corporation brought action to recover of the defendants the 
$7,000 remaining in their hands, being the balance of the one-half of 
the capital stock not paid over by them tothe corporation. The defend- 
ants contended that they received but $3,000, and had agreed among 
themselves to commence business with that amount. But the court 
held that the defendants, having made to appear by their articles of 
association that they had in their joint possession and control the entire 
sum of $10,000, cannot, when sued by their assignee for the $7,000, 
the difference between what they alleged they had paid ia to the cor- 
porate treasury and what they actually had paid in, deny that they had 
done as their articles of association alleged that they had done. 


ConstituTionaL Law: Pouce Power — Va.ipity or STaTuTE MAKING 
Rartroaps LiaBLe ror Arrornry’s Freres in Actions FOR DAMAGES BY 
Fire. —In the case of Atchison &c. R. Co. v. Matthews,’ the Supreme 
Court of the United States hold that a State statute, allowing reasonable 
attorney’s fees to be added to the amount of the damages in a judgment 
against a railroad company in an action to recover for damages by fire 
caused by the operating of the road, is in the nature of a police regula- 
tion to enforce care on the part of the railroad and to protect adjacent 
property owners, and is not objectionable as special and unequal legisla- 
tion, imposing a burden upon railroad companies, which private persons 
are not required to bear. Four of the learned justices, however, dis- 
sented on the ground that the statute in question denies to the corpora- 
tions affected by it that equal protection of the laws guaranteed by the 
Fourteenth Amendment to the Constitution of the United States. 


1 50S. W. Rep. 908. 2174 U.S. 96; s. c.19 Sup. Ct. Rep. 609. 
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ConsTITuTIONAL Law: Porice Power — Ricut To Comper SaLe or 
One-THousanD-MiLe Tickets at a Specirrep Rate. —In the case of 
Lake Shore &c. R. Co. v. Smith,' the Supreme Court of the United 
States hold that a State statute, requiring all railroads within the limits 
of the State to sell one-thousand-mile tickets at a specified rate, less 
than the maximum rates as fixed by the legislature, is void as an unwar- 
ranted invasion of the right of acompany to manage its own affairs, and 
cannot be justified as an exercise of the police power for the public 
convenience ; that the rate fixed by the legislature is presumed to be 
reasonable and that compelling a company to give the use of its property 
for less than that rate to a particular class of individuals who come 
within the provisions of the statute is, to that extent, taking the 
property of the company without due process of law. 


Contracts: ACCORD AND SATISFACTION— PAYMENT OF Part mm Sat- 
ISFACTION OF THE WHOLE OF A Dest— WuHeN Binpinc. — In the case 
of Dalrymple v. Craig,’ the Supreme Court of Missouri, Division No. 1, 
hold that the payment of part of a debt in satisfaction of the whole is 
binding on the creditors where the payment is made before the debt is 
due and with money which was borrowed by the debtor and loaned to 
him for the express purpose of discharging the mortgage given to secure 
the debt. The debtor, being insolvent, the creditors got by this settle- 
ment a fund that was to them otherwise unattainable. 


NEGOTIABLE Paper: AccommopatTion Note — Hotper May Proceep 
Acatsst AccommopaTion Maker Witnout First Exnavstinc 
ERALS. — In the case of Maffatt v. Greene,® the indorser of a negotiable 
note, who had taken it up after protest, sued the accommodation 
maker. The defendant contended that, as accommodation maker, he 
was entitled to be subrogated to the collateral held by the plaintiff, 
but, as the plaintiff was a non-resident and the validity of the pledge 
of the collateral was in litigation, and as, under the circumstances, he 
could not be so subrogated, it was therefore the plaintiff’s duty to 
exhaust the collateral before proceeding against him. The Supreme 
Court of Missouri, Division No. 2, however, held that, on payment of 
the note, the plaintiff had an absolute legal right to sue the defendant 


1173 U. S. 684; s.c. 19 Sup. Ct. Rep. 2 50 S. W. Rep. 884. 
565. 3 50 S. W. Rep. 809. 
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as maker thereof, irrespective of any collaterals that might afterwards 
be acquired; that, until payment, defendant was not entitled to be 


subrogated, and then his right of subrogation was to the collaterals just 
as he found them. 


Evivence: IMPEACHMENT OF Witness — Evipence oF CRIME oF 


RELATIVE NoT ApMiIssIBLE TO IMpeAcn Witness. — In the case of Lee v. 
State,’ the Supreme Court of Arkansas hold that it is error to admit a 
question on cross-examination, tending to show that relatives of the 


witness had committed crime, for the purpose of impeaching the 
witness’ testimony. 


JupiciaAL Fetish anp Superstition. — The manner in which the 
courts cling to the rules of the ancient common law in respect of the 
property rights of married women, in the face of legislative enactments, 
and even of constitutional provisions, illustrates the so-called ‘* con- 
servatism,’’ but really the superstition and fetish of the legal profession. 
In the case of Weathers v. Borders,® Mr. Justice Clark, of the Supreme 
Court of North Carolina, reads the following sermon on the subject : — 


The legislature of 1899 struck ‘‘ married women ”’ out of the company and 
category of ‘infants, idiots, lunatics and convicts.’’ In which classification 
they were placed by Code, §§ 148, 163; but the courts have been still slower 
than the legislature in grasping the fact of the emancipation of married 
women, and of their property rights guaranteed them by the constitution, It 
is still held as law in North Carolina, strange as it may seem, not only that a 
married woman cannot alien her property with merely “‘ the written assent of 
her husband,”’ as the constitution says, but that her earnings from her own 
labor belong to her husband. In this connection it is appropriate to quote the 
following extract from 6 Am. Law Rev. 72 (1871): ‘* Many of the States have 
passed statutes allowing married women to hold and manage property, and 
giving them a right, to a greater or less extent to their separate earnings. 
Such a law was passed in England in 1870. We read in Gibbon that: ‘‘ After 
the edicts of Theodosius had severely prohibited the sacrifices of the Pagans, 
they were still tolerated in the city and temple of Serapis; and this singular 
indulgence was imprudently ascribed to the superstitious terrors of Christians 
themselves, as if they feared to abolish those ancient rites which could alone 
secure the inundations of the Nile, the harvests, and the subsistence of Con- 
stantinople.’ But the temple was at last destroyed, and the statute of Serapis 
was involved in the ruin. ‘It was confidently affirmed that, if any impious 
hand should dare to violate the majesty of the god, the heavens and the earth 
would instantly return to their original chaos. An intrepid soldier, animated 


1 60 S. W. Rep. 516. 2 (N. C.) 32 S. W. Rep., at p. 884. 


a ‘ 
\ 
q 
q 


NOTES OF RECENT DECISIONS. 931 


with zeal, and armed with a heavy battle-ax, ascended the ladder; and even the 
Christian multitude expected with some anxiety the event of the combat. He 
aimed a vigorous stroke against the cheek of Serapis; the cheek fell to the 
ground. The thunder was still silent, and both the heavens and the earth con- 
tinued to preserve their accustomed order and tranquillity. The victorious 
soldier repeated his blows, the huge idol was overthrown and broken in pieces, 
and the limbs of Serapis were ignominiously dragged through the streets of 
Alexandria.’ The law of the status of woman is the last vestige of slavery. 
Upon their subjection it has been thought, rests the basis of society; disturb 
that, and society crumbles into ruins. By the married woman’s property acts 
the first blow has been struck. The cheek of the idol has fallen to the ground. 
The thunder is silent, and the earth preserves its accustomed tranquillity. The 
huge idol will sooner or later be broken in pieces.’’ In North Carolina the 
constitution of 1868 struck the last shackles from married women, as regards 
their property rights. It provided that her rights over her property ‘‘ should 
be and remain ’”’ the same in all respects as if she were uomarried, save that 
in conveying her property there must be ‘‘ the written assent of her husband.”’ 
Notwithstanding this emancipation, married women are still held in medieval 
leading strings by our courts, and still wait for the salvation of Israel. A 
married woman is still treated as one possessed of no discretion. We still 
talk of ‘‘charges upon her property,’’ when that is not required “if she 
remains single,’ and exact “privy examination,’? when the constitution 
requires it only as to her consent to the conveyance by the husband of his 
homestead. We still hold that her husband is entitled to her earnings, and, 
though the statute says she can sue and be sued, it is only recently that the 
legislature has taken her, as to the statute of limitations, out of the classi- 
fication with ‘‘ convicts, idiots, lunatics,’? and those not arrived at years of 
discretion, and therefore not sui juris. The rights of married women, like 
those of other classes, are to be cetermined, not by what “‘ sages of the law”’ 
in a former age thought good enough for them, but by the plain provisions of 
a written constitution. 


FeperaL Court Practice: APPEAL FROM Unitep Srates Circuit 
Court — Discretionary Power or Crreovir Court To Deny. — A very 
interesting point is ruled by Mr. United States District Judge Ham- 
mond, sitting at Circuit in the Western District of Tennessee, the ques- 
tion being developed and discussed with the care and learning which is 
his habit.1. According to the syllabus in the Federal Reporter, ‘* the 
allowance of an appeal by a circuit court is not a matter of course, 
though a proper application therefor is seldom denied; and where a 
suit, as disclosed by the bill, is clearly not within the jurisdiction of 
that or the appellate court, and has been dismissed on that ground, 
and is, moreover, so manifestly vexatious and without legal merit that 


1 Brinkley v. Louisville &c. R. Co., 95 Fed. Rep. 345. 
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it is impossible to be maintained in any court, and the court would 
have been justified in striking the bill from its files, an application for 
an appeal in forma pauperis will be denied. 


Frencu Law: vr Owners TO Wipow OF PAssENGER LOST 
ON THE STEAMER BourGoGne. — A real service has been rendered to the 
legal profession in the United States by the Chicago Legal News in the 
publication of the decision of the Civil Tribunal of the Seine in the case 
of Resal v. Compagnie Générale Transatlantique. ‘The translation, from 
t the Gazette du Palais, the official legal journal of Paris, is made by our 
; learned friend Charles S. Broadhead, Esq., of the St. Louis Bar. The 
|: substance of the decision is that the captain, officers, and crew of the 
f Bourgogne were guilty of negligence in not stopping immediately after 
: the collision and organizing means of rescue. For this negligence the 
: court awards the widow of a deceased passenger 100,000 franes (about 
i $19,400) in damages. Among other things, the court held that the con- 
4 tract embraced in the passage ticket, in which it was stipulated that the 
i Compagnie Générale Transatlantique should not be responsible for dam- 


ages arising from the fault or neglect of the captain of the vessel, could 
{ not be invoked by the carrier against the widow of a deceased passen- 
ger, who was not a party to the contract, but who sued in virtue of her 


personal right and the right of her minor children.! 


MAstTER AND SERVANT UNDER ENGLISH LAw: OBLIGATION OF MASTER 
to Provipe Sare APPLIANCES — ACCEPTANCE OF Risk By SERVANT. — 


The following is the syllabus of the case of Williams v. Birmingham 
&c. Company :? — 


A workman employed upon a tramway raised at some height from the 
ground was accidentally killed while attempting to descend from it. The jury 
found that the workman’s masters were negligent in not providing a ladder 
without which it was dangerous to descend from the tramway. The jury also 
found that the workman kuew that it was dangerous to descend without a 
ladder. In an action by the widow of the workman against his masters, held, 
that upon these findings the plaintiff was entitled to judgment. 


The defendants pleaded that the alleged defect and want of a ladder 
were known to the deceased, and that the deceased was guilty of con- 


1 The case is reported in 32 Chicago 
d Legal News, 17. 


2 81 Law Times Rep. 62, decided in 
the English Court of Appeal on July 6. 
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tributory negligence. At the trial of the action before Darling, J., with 
a jury, the learned judge left the following questions to the jury: (1) 
Did the defendants exercise due care to have the tramway in a safe 
and proper condition so as to protect their servants working upon it 
against unnecessary risks? Answer. No. (2) Was it dangerous to 
descend from the tramway without the means of a ladder? Answer. 
Yes. (3) Had the deceased the same means of knowing that this 
was dangerous as the defendants had? Answer. Yes. (4) Did the 
deceased know that it was dangerous? Answer. Yes. (5) Was the 
deceased guilty of contributory negligence? Answer. No. The jury 
also assessed the damages at 1307. Upon these findings Darling, J., 
gave jadgment for the defendants. The plaintiff appealed. Re- 
versing this judgment, the Court of Appeal held that the plaintiff was 
entitled to a judgment on the verdict. The Lords Justices of Appeal 
proceeded on the ground that the fact that the deceased had the same 
means of knowing the danger that the employers had, and that the 
fact of his mere knowledge of the danger, did not prove, in the absence 
of any evidence as to what the contract of service was, that the 
deceased had contracted, or consented, or undertaken to accept the 
risk. 


Wits: Varyinc THE DrREcTIONS OF THE TESTATOR AS TO THE LEAS- 
inc oF Lanps. — The ‘‘ American Letters ’’ of James Pierpont Daven- 
port, Esq., in the Law Times (London) are always interesting. Mr. 
Davenport seems to have the faculty of discovering the best of the 
recent decisions of the American courts and of writing them up ina 
clear and agreeable manner. As he is a very busy practitioner, having 
an office in ‘‘ teeming New York’s central roar,’’ at 150 Nassau street, 
we suppose that, like a few others, he uses his limited spare time in 
this diversion. His statement of a recent decision of the Supreme 
Court of Missouri’ with reference to the estate of the late Henry 
Shaw, will interest both our local and general readers : — 


The generous gift of Henry Shaw to the city of St. Louis has been the sub- 
ject of litigation somewhat similar to that which attended the carrying out of 
the bequest of Stephen Girard to the city of Philadelphia many years ago. Mr. 
Shaw was a native of England, but was for many years a prominent citizen of 
the city of St. Louis. In his lifetime he gave to the city the Botanical Garden, 
and the maintenance and extension of the garden wus his cherished wish. He 
had attained to large wealth, and at his death, in August, 1889, it was found 
that the principal part of his estate had been bequeathed and devised to trus- 
tees whom he named for the benefit of the Botanical Garden. Among the 
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principal items of property named in the will were six tracts of real estate 
lying inside of the city limits, and not far from the Botanica] Garden. The 
trustees were forbidden to sell the property, but were directed to lease it when 
practicable on ground leases for not exceeding sixty years, to be perpetually 
renewed for successive terms of not more than sixty years. Provision was 
made for short leases of the ground to nurserymen, florists, and others, until 
it could be used for building. After nearly ten years’ trial the trustees came 
to the conclusion that the land could not be profitably used in the method 
directed in the will, and they applied to the court for leave to sell the six 
tracts of land. The Supreme Court of Missouri,! has granted the application 
as to some of the tracts, and denied it as to others. The court says that the 
directions as to the use of the land may be considered as rules of administra- 
tive detail which may be varied by the court of equity. The Girard case was 
referred to, in which the court allowed certain coal lands to be leased for a 
longer period, because the directions of Mr. Girard in his will, that no land 
should be leased for more than five years, prevented the coal lands from being 
profitably used. As to the wisdom of the provision for ground leases of the 
tracts of land left by Mr. Shaw, the court says: ‘* At that time the tracts here 
involved were distinctly suburban, and their utilization for urban-residence 
purposes was, at best, a matter of the distant future. Since his death, there 
has developed and become fixed a widespread conviction in the minds of the 
people of the city of St. Louis — one that is shared by them in common with 
the inhabitants of other cities which the trustees caused to be visited for the 
purpose of ascertaining the general prevalent public opinion on the subject, 
and of this country generally — against accepting such ground leases, particu- 
larly with the view of erecting residences on the property leased. This con- 
viction is especially strong where there is a requirement that the lease shall 
contain a covenant binding the lessee to a payment of taxes and special assess- 
ments levied on the property. This feeling is partly due to a dissent from the 
feudal system, of which Mr. Shaw’s directions marked a prominent phase; 
partly to an objection to paying the special assessments made for tlie improve- 
ment of the property, and thus to the enhancement of the value, upon the basis 
of which alone the covenant for a renewal can be availed of; partly to an 
inability to negotiate a loan with which to erect a residence on real estate held 
under such a lease, the covenants of which would, in practical operation, con- 
stitute an underlying incumbrance; and partly because so much other eligible 
property of the same general character and situation is offered for sale in fee, 
and on easy terms, that any argument of eligibility or attractiveness which 
might ordinarily be urged in behalf of the Shaw property is without influence 
upon the minds of the home-seekers. The present income of the property 
barely suffices to maintain the charity. Conditions have changed as to real 
estate in the section of the city where the Shaw property lies. The directions 
of the testator as to the property have, in the opinion of the court, become 
impossible of observance. The court grants the application for leave to sell 


two pieces of the property, containing about 170 acres, and denies it as to other 
tracts of land.’’ 


1 Lackland v. Walker, 52 Southwest. Rep. 414. 
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Norewortuy EnGuisn Decisions DurinG tHe Past JupiciAL YEAR 
on THE Riguts oF VENDORS AND Purcuasers. — The Law Times 
(London) for August 19th, 1899, contains a long summary of note- 
worthy English decisions rendered during the judicial year that closed 
with the commencement of the Long Vacation of 1899. Some of these 
are of sufficient general interest to be reproduced for the benefit of 
the American profession. Among other things the Law Times says: — 


The last judicial year, like its predecessor, has been characterized by 
numerous and important cases decided in regard to the rights and obligations 
of vendors and purchasers. Levy v. Stogdon,! shows very clearly that a pur- 
chaser, who pays his deposit and then lies idle for years making no effort to 
consummate his contract, the subject-matter of the purchase being equitable 
and capable of passing without formal conveyance, cannot suddenly wake up 
to claim specific performance at a time when the position has been altered by 
sundry circumstances. All he can do is to claim a lien for his deposit with 
interest at four per cent. In Halifax Commercial Banking Company Limited 
v. Wood,? the Court of Appeal had to deal with a question of lost deeds and 
secondary evidence. The vendor’s solicitor had lost the original deeds, and 
there was no condition regarding them. They tendered to the purchaser copies 
of the memorials of the deeds in the Yorkshire Registry. copies of the com- 
pleted drafts of the original deeds, statutory declarations verifying a printed 
abstract of the deeds containing the words ‘duly executed and attested.” 
There were also statutory declarations by various persons stating that they had 
executed the deeds, but one material party was not shown to have executed a 
conveyance forining the root of title. The purchaser was held entitled to treat 
the evidence adduced as insufficient, and consequently that the title was 
unsatisfactory. He was accordingly discharged from his contract and was 
returned his deposit. Johnston v. Boyes,’ was a very peculiar sort of case. 
At a sale by auction, the highest bidder being conditioned as to be the purcha- 
ser, the auctioneer refused to accept a check tendered by the highest bidder, 
on learning that the latter was not financially sound, although the check was 
drawn by a person in good credit. Mr. Justice Cozens-Hardy acknowledged 
that it was quite customary to tender checks on these occasions, but held that 
there had been no custom proved to compel a vendor to accept the check of 
a person in credit, and that no custom could bind a person to accept a 

' pauper’s check. The conditions must be taken to imply a payment in cash, 
and a vendor need not wait till next day forthe money. Such cases as these 
seem susceptible of settlement by means of a/ certified check, or bythe sim- 
ple expedient of a telegram to the bank to ascertain if funds be available — 
even then of course there might be outstanding checks sufficient to swamp the 
balance. In Powell’v. Marshall Parkes and Company,‘ a public-house lease was 
under contract for sale, and the purchaser paid a deposit to the defendants as 
Stakeholders. The purchaser agreed to forfeiture of the deposit in case he 


1 79 L. T. Rep. 364; (1899) 1 Ch. 5. 480 L. T. Rep. 509; (1899) 1 Q. B. 
279 L. T. Rep. 536. 710. 
5 80 L. T. Rep. 488 (1899); 2 Ch. 73. 
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should refuse to perform his part of the agreement. He did refuse to perform 
his part on learning that the vendor had committed an act of bankruptcy, but 
he maintained his right to a return of the deposit. The Court of Appeal has 
held that his contention was good. Wauton v. Coppard,} was a decision upon 
restrictive covenants dealing with ‘‘ disagreeable noises.’’ The purchaser was 
proposing to acquire a house as a boy’s school, the vendee’s agent assuring 
him that there was nothing to prevent this purpose being carried out. On dis- 
covering the restrictive covenant the purchaser claimed a rescission, and was 
held to be entitled to it having been induced by a misrepresentation to enter 
into the contract, though there seems to have been no imputation of fraud. 
In Hope v. Walters,? neither the vendors. nor purchasers were aware that prop- 
erty sold as an “‘ eligible freehold ’? was used. by the vendor’s quarterly tenant 
as a disorderly house. The purchaser could not persuade Mr. Justice Cozens- 
Hardy to allow him to retreat from his bargain on this ground.. Cahn v, 
Pockett’s Bristol Channel Steam Packet Company ° is: referable to this category 
of cases, though a totally different. sort of point had to be considered. The 
plaintiffs had taken « bill of lading of some copper in good faith without notice 
of the rights of the original sellers, who had forwarded to their buyer the bill 
of. lading indorsed in blank together with a draft for acceptance. The buyers 
were insolvent, and did not accept the draft, but delivered the billof lading to 
the plaintiffs, who thereupon paid the buyerfor the copper. The original seller 
got. wind of the facts and stopped the goods in transitu. The Court of Appeal 
reversed Mr. Justice Mathew by holding that, as the sellers had permitted the 
buyer to obtain possession ofthe bill of lading, the transfer of it by him gave 
them a.good title under the Sale of Goods Act 1893, s. 25 (2). 


Norewortuy Decisions ON THE SUBJECT OF WILLS AND SET- 
TLEMENTS. — In the same article the Law Times also says :— 


In regard to wills and settlements some general principles have been enun- 
ciated which seem of importance beyond the cases in which they arose. -Thus 
Re Trotter‘ dealt with gifts to attesting witnesses. It appears that a gift of 
this character may be validated if the will be republished by a codicil referring 
to it, but not. attested by the interested party, and this boon js not lost should 
he attest a second codicil. The House of Lords has also in a Scottish case 
dealt. with the subject of insane delusions and the capacity for making a testa- 
ment. Hope v. Campbell,® the victim of these delusions imagined he had a 
divine call to further the cause of total abstinence and to oppose the Roman 
Church, and that to this purpose the Almighty had specially communicated 
with him. On the other hand, he had had a large business as Writer to the 
Signet, up to time of his death, which went to show that the delusions were 


1 79 L. T. Rep. 467; (1899) 1 Ch. 92. 4 Trotter v. Trotter, 80 L. T. Rep. 
2 80.L. T. Rep. 355; (1899) 1 Ch. 647 (1899), 1 Ch. 764. 
879. 5 (1899), A. C. 1. 

3 80 L. T. Rep. 269; (1899) 1 Q. B. 
643. 
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not such as precluded the testator’s making a sound will. The will itself 
revealed no insanity upon its face, but the House held that a substantial issue 
had been raised and that the case should be tried, thus reversing the Scottish 
courts, which had held the averments insufficient to support the contention that 
the testator’s wishes should be set aside. Re Waller! was a curious case dea)- 
ing with the subject of misdescriptions in which the Court of Appeal discussed 
how far they could go into an examination of the testator’s intentions. The 
gift here was to the daughters of a man who was not married, the name given 
being # persow im existence and known to the testator. Only two cases on set- 
tlements need mention. In the first of these, Re Forbes,? a lady, married for 
the second time, settled @ fund, the ultimate trust being for the persons who 
would have been entitled had she died ‘‘a spinster and intestate.’? There was 
no child of the second marriage. Held by Mr. Justice Romer that a child by 
the first marriage was entitled as sole next of kim.» Secondly, in Phillips v. 
Probyn,’ tried before Mr. Justice North, a ‘“‘ marriage ” took place between a 
man and his deceased wife’s sister, and a trust in her favor was declared 
invalid, and the administratrix of his son (by the former marriage) was 
declared entitled to the property, being under the Land Transfer Act 1897-his 
real representative. 


Notewortuy Decisions ON LANDLORD AND Tenant. — The 
following noteworthy English decisions, thus grouped and stated in the 
article in the Law Times, are also perhaps worthy of reproduction for 
the information of our American readers : — 


Landlord and tenant cases have not been very important this year. The 
chief decisions are as follows: Eastern Telegraph Company v. Dent,‘shows that 
to underlet without consent under the terms of the common proviso, even if it 
be done through forgetfulness, and even if the temant be a desirable one, gives 
no ground for claiming equitable relief #gainst forfeiture. Contrariwise, 
Horsey Estate Limited v. Steiger 5 shows that no breach of this proviso is com- 
mitted if assignees of a lease agree for the sale thereof at a certain time, pos- 
session being granted earlier for an agreed rent. The same case shows that 
the Court of Appeal will construe a condition for re-entry on liquidation 
against a company which winds up voluntarily, not for insolvency, but so as to 
reconstruct with additional capital. In Mardell v. Curtis® a curious muddle 
came to light. Mr. Justice Cozens-Hardy there held that where a landlord 
agrees not to raise the rent or terminate the tenancy of the tenant or his wife 
so long as the conditions of the tenancy are observed, the latter are entitled to 
a lease for the two lives. The learned judge commented adversely on an 
earlier case of Duxbury v. Sandiford, in which a contrary view had been taken, 
and apparently no one, not even the editor of the Weekly Notes, had discovered 


1 White v. Scoles (80 L. T. Rep. 701). 5 Noted 107 L. T. 81; (1899) 2Q. 
? Errington v. Semple (1899),W.N.6. B. 79. 
3 80 L. T. Rep. 513; (1899) 1 Ch. 811. 6 Noted 107 L. T. 188; (1899) W. 
480 L. T. Rep. 459; (1899) 1 Q.B. N. 93. 
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that the case had been reversed on appeal,! the fact being only mentioned in 
the Weekly Notes record of the business of the Court of Appeal. This 
brings to light a possible means of a grave miscarriage of justice being 
wrought; happily the learned judge had the courage of his convictions and 
reaped a poetical reward. Clifford v. Holt? shows that a greenhouse has the 
protection as to ancient light given to a *‘ building ’’ by the Prescription Act. 
Hobbs, Hart & Co. v. Grover’ is a Court of Appeal Case in which the important 
ruling is made that a party wall notice, under the London Building Act 1894, 
must be sufficiently detailed to enable an adjoining owner to frame any counter 
notice which he may deem desirable; and Blackmore v. White‘ is a most 
important decision on the customary obligation to repair copyholds. In the 
manor in question the obligation was only enforceable by presentment, fine, 
and forfeiture. The lord, on bringing an action against the executors of a 
dead tenant for dilapidations, was held capable of obtaining a remedy, by 
action, which remedy survived against the executors. ; 


NotrewortHy ENGLIisH DECISIONS ON THE SUBJECT OF THE DOMESTIC 


Retations. — The article already referred to in the Law Times also 
contains the following: — 


In respect of the domestic relations, some highly important cases have been 
decided. A share coming to a married woman under a will, who is suing in 
respect of her separate estate, and whose action was dismissed with costs pay- 
able ‘‘out of her separate property,’ was protected by a receiver, and an 
injunction prevented the trustees of the will paying the share to her.5 In 
Kuypers Policy Trusts® there was settled a point in which a divergence of 
opinion had arisen, the result being that a petition under the Married Women’s 
Property Act 1870 for the appointment of trustees for a certain purpose need 
not be entitled further than in the matter of that act. It has also been held 
by the Court of Appeal in Frances Handford and Co.’ that a bankruptcy notice 
uncomplied with does not support, when founded on a judgment obtained in 
the firm’s name against a married woman trading separately from her husband, 
a receiving order. Re X. Y. Z.8 was another of those lamentable struggles for 
the possession of children on religious grounds. The Court of Appeal reversed 
the court below, emphasizing the large powers given to a maternal guardian, 
and holding that the mere fact that the mother has married a man whose faith 
is not hers or her child’s, is not sufficient to warrant the taking away 
of the authority conferred upon her in the absence of personal mis- 
conduct. As a supplement to this Re G.® should be noticed, for here the 


1 80 L. T. Rep. 552. 6 79 L. T. Rep. 486; (1899) 1 Ch. 38. 
2 80 L. T. Rep. 48; (1899) 1 Ch. 698. 7 80 L. T. Rep. 125; (1899) 1 Q. B. 
3 79L. T. Rep. 454; (1899)1Ch.11. 566. 
480L. T. Rep. 79; (1899) 1 Q. B. § 80 L. T. Rep. 311; (1899) 1 Ch. 
293. 526. 
Cummins v. Perkins, 79 L. T. * 80 L. T. Rep. 470; (1899) 1 Ch. 
Rep. 456; (1899) 1 Ch. 16. 719. 
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mother, who was a trustee to maintain, educate, and bring up unmarried 
infant sons and unmarried daughters, was living in flagrant sin, but otherwise 
was looking after their physical needs. Held, that the immorality was such as 
to justify the courts administering the fund. 


NotewortHy EnGiisH Decisions ON ADMIRALTY AND MARITIME 
Law.— The article in the Law Times, already referred to, also con- 
tains the following : — 


In the class of case coming within the ken of the Probate, Divorce, Admir- 
alty, and Ecclesiastical law, a few rulings should be brought to remembrance. 
Thus, insufficiency of coal constitutes unseaworthiness;! discontinuous 
salvage services were given in The Inchmaree;? and a sum was tendered and 
paid into court in respect of the remuneration agreed by the masters of the ship 
salving and salved in reward of services rendered before the agreement, and 
successful services rendered after it. Mr. Justice Phillimore held that the 
tender must be rejected, and a salvage award made as regards the services 
prior to the agreement, but that the amount fixed by the agreement must stand 
in respect of the subsequent services. Mr. Justice Mathew has held also, and 
it has since been affirmed, that a seaman discharged abroad and given a 
‘* passage home ”’ in accordance with the Merchant Shipping Act must be sent, 
not merely to his country, but to the port at which he was shipped.* — 


NotrewortHy Decisions on THE SuBsECT OF TRUSTS AND 
TrusTEEs. —The same article in the Law Times also has the follow- 
ing: — 

With regard to trustee cases, pure and simple, there have been but few of 
first-class importance. It has, however, been held, in spite of the opinion in 
Lewin, that when there is a power to lend the funds with the consent of the 
tenant for life on personal security, the trustees, if satisfied with the prospects 
of repayment, may lend them on the personal security of the tenant for life.‘ 
Amongst the Judicial Trustee Act cases there is a decision to the effect that 
inadvertently assuming and acting upon a power of sale, under circumstances 
which would have justified so doing had the power existed, did not debar the 
trustees from relief.® 


1 The Vortigern, 80 L. T. Rep. 382; 4 Re Laing’s Settlement; Lang v. 


(1899) p. 140. Radcliffe, 80 L. T. Rep. 228; (1899) 
2 80 L. T. Rep. 201; (1899) p.11J. 1Ch. 598. 
5 Purves v. Straits of Dover Steam- 5 Perrins v. Bellamy, 80 L. T. Rep. 


ship Company, noted 107 L. T. 238; 478; (1899) 1 Ch. 797. 
(1899) 2 Q. B. 217. 
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CORRESPONDENCE. 


LIABILITY OF 


MUNICIPAL CORPORATIONS AS UPON AN IMPLIED 
ASSUMPSIT. 


To the Editors of American Law Review: 


In the September-October number of the AMERICAN Law REVIEW, in the article 
on Liability of Municipal Corporations,! Barber Asphalt Paving Company v. Den- 
ver,” is cited as holding that a city cannot be charged as upon an implied as- 
sumpsit under a defective ordinance where the City Charter prohibits such 
lability. 

This note as it stands, without addition or explanation, Iam forced to think 
misleading, because it does not refer to, nor take into consideration the reversal 
of this opinion by the Circuit Court of Appeals for the Eighth Circuit, reported 
in 72 Fed. Rep. 336; nor does it take account of Barber Asphalt Paving Com- 
pany v. Harrisburg,’ and Bill v. Denver,‘ which are in accord with the doctrine 
stated in the text of the article referred to, though not there cited. The ques- 


tions discussed are of much importance here, and your conclusions will be 
quoted and relied upon. 


Respectfully, 


TxHos. H. HaRDCASTLE. 
DENVER, COLO. 


DEFENDS THE CHARACTER OF THE LATE JUDGE TERRY. 
To the Editors of the American Law Review: 


In the issue of your excellent periodical for July-August, 1899, at page 586, 
under the heading of ‘‘ The Late Stephen Johnson Field,” I find the following 
passage referring to Judge David S. Terry, who was killed at Lathrop in this 
State on the morning of August 15th, 1889. 

“ He was imprisoned by Judge Field for contempt of court, and undoubtedly 
formed the resolution of killing Field whenever he should meet him, and made 
threats of that kind. This becoming known to Field, a deputy-marshal was. 
detailed to guard him. He and Terry met in the dining-hall of a railway sta- 
tion in California, and Terry, while undoubtedly in the act of executing his 
purpose, was shot and killed by the deputy. But for the presence of the ever 
watchful deputy, there is not the faintest doubt but that Terry would have 
attempted to take Field by the beard and to cut his throat from ear to ear.’’ 


1 Page 728, Note 1. 3 64 Fed. Rep. 283 (C. C. A.) 1894. 
2 67 Federal, 65. 4 29 Fed. Rep. 344. 
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I am not an apologist for some of the acts of Judge Terry, including his 
assault upon Judge Field at Lathrop, but I am quite convinced that, in the 
language quoted, you have been inadvertently led into serious injustice to the 
memory of a man, who was an able lawyer, an incorruptible judge, and, while 
deeply sensitive to attacks upon his honor, a man ordinarily of sound judgment. 
There is no evidence whatever to show that Judge Terry intended to inflict 
serious injury upon Judge Field, or still less *‘to cut his throat from ear 
toear.” On the contrary it appeared that he wasunarmed. On his fatal jour- 
hey, at Fresno, a pistol had been handed to him by a friendly attorney, which 
he gave to his wife, by whom it was kept. When she and ber husband entered 
the breakfast room at Lathrop, she observed Judge Field and quickly retired 
toward the train, while Judge Terry took his seat atthe table. One of the 
proprietors, T. M. Stackpole, observing Mrs. Terry’s sudden retreat, feared 
that she might intend to create a disturbance, and, upon speaking to Judge 
Terry, was instructed to prevent her from re-entering the room. Mrs. Terry 
came to the door and was stopped and, in the scuffle that occurred, the pistol 
she had placed in her satchel at Fresno dropped to the floor. Meanwhile, 
without noticing what was going on outside, Judge Terry, who was certainly 
unarmed, evidently conceived the idea upon which he instantly acted, of 
humiliating Judge Field before a large number of people. What the supposi- 
tion of the body-guard, Neagle, may have been, might have been material, if he 
had been tried for the homicide he committed. The fact unquestionably is that 
Judge Terry had not and could not have had the diabolical intention the 
AMERICAN Law ReEvsew has ascribed to him. 

Whatever the faults of Judge Terry may have been, no man who knew him 
could be made to believe that he ever contemplated assassination. He was 
capable of taking his life in his hands at an instant’s notice, and at times he 
was certainly aggressive; but his habits were exemplary and his courage 
superb. He bore no resemblance to the character your REvIEw has depicted. 

Only a few evenings before he was killed, I was in consultation with him for 
hours on one of his own cases. His mind was never clearer, nor his memory 
more accurate. In the course of our discussion several decisions of the Su- 
preme Court of the United States were considered, and the name of Judge 
Field was necessarily mentioned. Beyond an expression of contempt, he 
evinced no personal feeling toward that eminent and now departed jurist. 

Upon great issues Judge Terry had always entertained sincere convictions and 
had enthusiastically advocated what he believed at least to be the interests of the 
people. He had been faithful to many clients, to whom he had rendered valu- 
able and effective services. He left a large number of friends throughout the 
State, who, though not blind to his faults, remember his virtues and appreciate 
his intellect, his learning and his probity, and who have been pained by the 
injustice into which the Review has been misled. 


Henry E. 
San FRANCISCO, CAL. 


[The language employed by us was used in describing the scene to 


us, by one of the most eminent lawyers of California. — Eps. Am. Law 
Rev. ] 
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BOOK REVIEWS. 


AMBRICAN BANKRUPTCY REPORTS ANNOTATED, Vol. I.— (Cited Am. B. R.) Reporting 
the Bankruptcy Decisions and Opinions in the United States of the Federal Courts, 
State Courts, and Referees in Bankruptcy. Edited by WILLIAM MILLER COLLIER, 
Author of Collier on Bankruptcy and lately one of the Referees in Bankruptcy for the 
Northern District of New York. Albany: Matthew Bender. 1899. 

The author states, in his preface, that it is his aim to publish promptly all 
decisions both of the judges and referees in bankruptcy, to edit them with care, 
to annotate them fully, and to cross-reference them. The publisher intends 
to continue the series by advance sheets, unbindable, for temporary use, 
which will be consolidated into bound volumes as fast as the cases accumu- 
late. An acknowledgment is made of the obligations of the editor to Mark 
L. Whitney, of the Auburn, New York, Bar, who, since the inception of the 
work, has assisted in all its phases. 

This series of reports strikes us as likely to be very useful for the Federal 
District judges who have to administer the bankruptcy law, to the referees 
in bankruptcy, and to practitioners who have to deal with cases under that 
law. The decisions reported in this volume are, for the most part, those of 
Feaeral District judges and referees in bankruptcy; though we notice a decision 
of one State court, and possibly there are others. No objection, we are sure, 
can reasonably be made to publishing, in a series of reports which aims to 
glean the whole field, the opinions of the referees in bankruptcy. They are 
good lawyers; they render their decisions under a sense of judicial responsi- 
bility; they frequently blaze the way for the judges, and in that way render 
important assistance to the correct decision of questions arising under the 
bankruptcy law. 

The annotations made by the editors seem to have been well made. They 
are frequent, and, while not long drawn out, seem to be apt and sufficient. 
On the whole, a work which publishes, with careful editing and with full 
annotations, all the decisions of all the courts and judicial officers under the 
present bankruptcy law, must be very useful, —in fact, a necessity to those 
having to deal judicially or professionally with that law. This work will be 
to the present bankruptcy law what the old Bankruptcy Register Reports were 
to the bankruptcy law of 1867; but with this difference, that if the annota- 
tions are kept up on the present excellent plan, it will be much better. 

It is well printed with type of good size and agreeable to the eye, and is in 
all respects a commendable work. 


LAWYERS REPORTS ANNOTATED, BOOK XLIV.— All Current Cases of General Value and 
Importance, with full Annotation. BURDETT A. RICH, Editor, and HENRY P. FARN- 
HAM, Assistant. Rochester, N. Y.: Lawyers’ Co-operative Publishing Company. 1899. 
The first case in this work carries an annotation by C. B. Labatt, which 

contains about as much matter as is usually printed on 200 pages of law book 

text, on the subject of the duty of a master to instruct and warn his servants 
as to the perils of the employment. This note alone is worth more than the 
price of the book. There are other extensive notes, heavily loaded with cases, 
such as the one beginning on page 177 on the subject of ‘* The Assignability of 
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the Cause of Action for a Personal Injury.’’ This is signed “I. T.,’? but we 
do not know who “I. T.”? is. We protest against this mock modesty which 
leads authors to sign such work by their initials only. Another very long note, 
signed with the initials “‘ E. W.,” beginning on page 321, relates to the ques- 
tion, constantly litigated, as to when a real estate broker is considered as the 
procuring cause of the sale or exchange effected. Another, beginning on page 
449, and sigued “* F. H. B.,’’ relates to the statutory duties of carriers of live 
stock with reference to the care of stock during transportation. ‘ F. H. B.”’ 
is the author of another long note, beginning on page 527, entitled ‘‘ Power of 
City to Bind Contractor to Repair Pavement which he Makes.” “ E. W.’’ 
turns up again on page 565 et seg., with a long note on ‘ Injunctions by Munici- 
palities against Nuisances by Railroad and Electrical Companies.’’ The same 
author has another note, about forty pages long, on “‘ Performance by a Real 
Kstate Broker of his Contract to Find a Purchaser or Effect an Exchange of his 
Principals’ Property,’? beginning on page 593. ‘“ E. W.’’ is, no doubt, writing 
a work on the subject of Brokers. ‘‘ F. H. B.’’ is the author of another long 
and exhaustive note, beginning on page 737, on the subject of ‘ Liability of 
Lessor of Railroad for Injuries Caused by Neglect of Another Company Using 
the Road under a Lease, License, or Other Contract.’? This note refers itself 
to the well-known principle that a railroad corporation cannot devolve its 
public duties upon another without the consent of the State, and if it attempts to 
do so, it remains liable for the burden which the law has annexed to its fran- 
chise, and must answer for the torts of its representative upon whom it has 
attempted to devolve its duties. ‘“ E. W.’’ also appears, at page 795 and 
many pages following, in a note on the “ Liability of Municipal Corporations 
for False Imprisonment and Unlawful Arrest.’? Not content with this, he 
gives us another long note, beginning on page 846, on the ‘‘ Conclusiveness of 
Proof of Loss as against Insured or his Beneficiaries.’? There are a good 
many other notes, but are not these enough fora single volume? The ‘‘Co- 
Ops.’’ always do more for the profession than they promise. 


PATTISON’S COMPLETE DIGEST OF MISSOURI REPORTS. — Embracing Vols. 1 to 137 of the 
Supreme Court Reports and Vols. 1 to 69 of the Reports of the Courts of Appeals. In 
four volumes. By EVERETT W. PATTISON, of the St. Lonis Bar. St. Louis, Mo.: The 
Gilbert Book Co. 1899. 

This important work is at last completed and in the hands of the profes- 
sion of the State. The author may well be called the veteran digester of the 
decisions of the Missouri courts. It is nearly a quarter of a century since 
he published his first digest of Missouri decisions. But the appellate decis- 
ions then in print were contained in but fifty volumes, to-day they are to be 
found in over two hundred volumes. During this time, Mr. Pattison has never 
abandoned the field; twice has he published supplements to his first work. 
But when the supplements become multiplied and it is necessary for the searcher 
for precedents to consult several different volumes, the process of examination 
becomes tedious, and a demand arises for a consolidation of the whole. This 
the author has now done and we have a digest of the 206 volumes of the 
Missouri Appellate decisions in one distinct work and in one single alphabet. 
The value of this to the practitioner is very great and the profession of the 
State is indebted to the author for this result. 

Of its quality, it is not necessary to say more than that the author is prob- 
ably the best equipped lawyer in the State for the work he has accomplished. 


f 
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Beginning his labors at a time when the volumes of decided cases numbered 
but two score and ten, he has kept in touch with its decisions by his two 
intermediate supplements, and has during the quarter of a century since his 
first digest was published, never wholly abandoned the work of re-examining, 
remodeling, rearranging, and rewriting. We have ourselves examined the 
four volumes before us very carefully and on tepics with which we are reason- 
ably familiar, and we do not hesitate to say that the work has been well done. 

Volume 1 covers 946 pages double columns, and includes the titles from 
Abandonment to Dying Declaration: Vol. 2, 1145 pages, from title Easements 
to Justices of the Peace: Vol. 3, 1115 pages, from title Kansas City to 
Robbery, and Vol. 4, 1006 pages, from title St. Charles to Witnesses. 

About one-half of volume 4 is taken up with Tables of Cases, of which there 
are three. First, a table of overruled cases, or, rather, as the author points 
out, cases not only distinctly and expressly overruled but whose authority has 
been shaken by subsequent decisions of the same court. And the table includes 
also, we believe, cases which have been explained or distinguished in later 
ones. This table covers twenty pages and includes, we should say, about 
1,000 cases —another evidence of the thoroughness with which the work has 
been done, as in the only other attempt to bring together the overruled, 
reversed, and criticised cases in the Supreme and Appellate Courts of the 
State that has come under our notice — that of Mr. Key,! — the total number 
of cases collected by the author is buta little over 500. Second, a table of 
decisions of the two Courts of Appeals of the State which have been passed 
upon by the Supreme Court; and third, a table of the Reported Cases digested 
in the four volumes. This last table covers no less than 500 pages, double 
columns. Following these it may be mentioned is a table showing where the 
cases cited in this digest may be found in the Southwestern Reporter—a 
feature which will be of considerable convenience to the many lawyers in the 
State who are subscribers for or owners of the West Reporter system either 
as a whole or to the extent of the well-known yellow-covered Southwestern 
Reporter, which contains the decisions of the courts of final resort of the 
States of Arkansas, Kentucky, Missouri, Tennessee, and Texas. 

We congratulate the author on the happy completion of his great work. If 
any one believes that it is an easy or even a pleasant task to make a good digest 
of legal decisions he is very greatly mistaken. The skill, the industry, the 
time, the talents bestowed on this work by Mr. Pattison will hardly receive their 
proper or adequate pecuniary reward; but he is entitled to the grateful thanks 
of his professional brethren whose labors for the future have become lighter 
and easier. 

The publisher’s work also calls for favorable notice. The type is good and 
clear, the paper of proper quality, the printing all that could be asked for, and 
the binding quite up to the customary sheepskin of the day. L. 


STATUTORY TORTS IN MASSACHUSETTS. — By WATERMAN L. WILLIAMS, of The Suffolk 
Bar. One Volume. Cloth. $2.00 net. Little, Brown & Company, Boston, Mass. 
This book is constructed upon a plan somewhat novel. It states the statutes 
of the State which provide for damages for personal injuries and then pro- 
ceeds to take up in order the adjudications upon the statutes. Important 


1 Overruled, Reversed, and Criticised peilate Courts. Prepared by W. C. Key, 
Cases in the Missouri Supreme and Ap- LL.B, Nevada, Mo. 1899. 
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phrases of the statutes are quoted and printed in sma!) capitals, such as 
‘EVERY OWNER OR KEEPER OF A DOG,”’ “ SHALL FORFEIT TO ANY PERSON 
INJURED BY IT,’’? DOUBLE THE AMOUNT OF THE DAMAGE SUSTAINED BY 
HIM,” aud the decisions are referred to in the text following such phrases. 
The notes sometimes contain quotations from the decisions. The text is 
divided into sections, the subject-matter of which is stated in a few words in 
full-faced type. The subjects considered are the following: PART I. The Lia- 
bility of Municipal Corporations. PART II. The Liability of Owners or Keep- 
ers of Dogs. PART III. The Liability of Common Carriers of Passengers. 
1, Steam Railroads; 2. Proprietors of Steamboats, Steam Coaches, etc.; 3. 
Street Railways. PART IV. Liability of Employers. PART V. Liability of 
Other Persons and Corporations. 1. Telegraph Companies; 2. Gas and 
Electric Light Companies; 3. Persons and Corporations in General. APPEN- 
DIX A. Public Statutes, ch. 52, ss. 17-22. Act 1887 ch. 270 as amended. 
APPENDIX B. Development of Statutes. 

The index is full and complete. 

No lawyer in Massachusetts whose practice includes matters of tort under 
statutory provisions can afford to be without this book; and lawyers elsewhere 
will find it very suggestive and useful. The arrangementof the material and 
the statements of the law are excellent. The number of cases cited is about 
1150. 


SMITH’S DELAWARE CORPORATION Law.—The Law of Private Companies, Relating 
to Business Corporations Organized Under the General Corporation Laws of the State 
of Delaware, with Notes, Annotations and Corporation Forms, by J. ERNEST SMITH, 
Counsellor at Law. Philadelphia: T. & J. W. Johnson &Oo. 1899. 


We are under special obligations to our learned friend the author, and to 


our esteemed friends the publishers of this work, for sendingitto us. We 
are just now ready to go into the business of organizing corporations under 
the new law of Delaware for any and all persons, and for any and every pur- 
pose, provided always that we are paid for our services in advance. We have 
made a special study of this law, as will be seen by our thesis upon it ina 
former number of this REvieEw; and a learned friend of ours, Colonel W. 
Wooleywest, has, in a communication in our last number,! cast in his mite 
(might?) for the general good. The fact that it is on its face a knavish law 
shall not deter us from organizing corporations under it. By no means. We 
are a lawyer and consequently have to deal with all kinds of law. Moreover, 
the ethics of our profession require us to assist all sorts of people when they 
are in trouble, even horse-thieves. It is true that a State that will put such 
a piece of legislation upon its statute books ought to be disincorporated and 
reduced to aterritorial condition. But we do not — we cannot— thus dis- 
cipline the bad little States. We did not thus discipline Louisiana, which, in 
her late lottery, erected a public nuisance which stank in the nostrils of every 
State in the Union. We did not thus discipline big little Nevada, which en- 
acted a statute legalizing and affording facilities for a prize-fight. 

Coming now to this book, we would say that it consists of the elaborate 
statute of Delaware, the second general law of this nature enacted by that 
State, and which was passed in conformity and with the requirements of her 
present Constitution, that no corporation shall be created by special act, but 


133 Am. Law Rev. 418. 
VOL. XXXIII. 60 


| 

q 


946 33 AMERICAN LAW REVIEW. 


only by general law. The first general law of that State on the subject of cor- 
porations was that of 1883. It is said that it applied to corporations for a 
limited class of purposes, and that, prior to that law, all charters for corporate 
companies were granted by special acts of the legislature. The author naively 
says that, ‘‘as the Delaware corporation law, in many of its provisions, closely 
resembles the corporation act of New Jersey, and as there have been many 
decisions of the courts of that State determining the scope and powers of said 
act (of New Jersey), citations of such cases have largely been made in this 
volume.’’ Evenso. A Delaware corporation is, or may be, like a New Jersey 
corporation or trust, but is cheaper. The chief object of the present Delaware 
corporation law was to underbid New Jersey in the work of creating corpora- 
tions and trusts, and to prevent big and rich New Jersey from getting all the 
stuff away from poor little Delaware. This book gives a great many useful 
forms to assist in the organization of corporations under the Delaware law. 

If we should chance to have a client that is fool enough, or knave enough, 
to insist upon being incorporated under that law, we might be rascal enough to 
assist him to that end, —seeing that we are only a lawyer, and somewhat 
needy ‘‘to boot,’? as Lord Byron would say. We do not see why we cannot 
take these forms, so obligingly furnished us by Brother Smith and his publish- 
ers, aud turn one man into a Delaware corporation, as well as he can. And we 
hereby put in a bid for our share of the business. We do not want it all— we 
do not want the thing to be unanimous — we only want our share. 

N. B.— Don’t forget that it does not require any capital to turn yourself 
into a corporation under the Delaware law, for any lawful purpose, in any part 
of the world, — except enough to pay for one Delaware director, and for the 
services of your lawyer. As for the lawyer’s fee, we could hope to receive a 
small honorarium (?) necessarily in advance. As to the cost of getting a Dela- 
ware director, we think we can arrange that for you without any ready cash. 
Ransack the old lumber in your garret and see if you cannot find an old gun, an 
ancient pepper-box revolver, an old suit of clothes, — in short, ‘‘any old 
thing.’”’ Ship said assets to us, always prepaid, and we will endeavor, with the 
assistance of this book, to arrange the rest for you. 

P. S.—If you cannot give us any fresh Delaware corporation business, 


whereby to enable us to make a living, remember that we have a horse which 
we would be glad to sell, swap, or give away. 


AMERICAN STATE REPORTS, VOL. 67. — The American State Reports, containing the Cases 
of General Value and Authority Subsequent to those contained in the ‘ American 
Decisions”? and the “ American Reports,’ decided in the Courts of Last Resort of the 
several States, selected, reported and annotated. By A. C. FREEMAN, and the associate 
editors of the ‘‘ American Decisions.” Vol. LXVII. San Francisco: Bancroft-Whitney 
Company, Law Publishers and Law Booksellers. 1899. pp. 1045. 

The excellence of the American State Reports is too well known and appre- 
ciated throughout the country to require further commendation from us. The 
cases for these reports are selected with wise discrimination, and the notes by 
Mr. Freeman, and his associates, are all that can be desired. They are full and 
accurate without being treatises on the matters considered. We notice in this 
volume long and valuable notes on the following subjects: — 

Liability of One Partner for the Tortious Acts of the Other; Liability of Sure- 
ties on Defective Bonds on Appeal; Of Property in Dogs and the Remedies for its 
Enforcement; False Imprisonment; Nuncupative Wills; Percolating Waters. 
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—— new, Morrison, 98. 
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tutionality of act prohibiting, 600. 
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General Digest, American and English, 
Annotated, 157. 

Guthrie’s Lectures on the Fourteenth 
Article of Amendment to the Con- 
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CassopayY, JOUN B., portrait of, 1. 

and the pillory in 
little Delaware, 448. 

CuasE, SAMUEL, Impeachment of. Ad- 
dress by Alexander Pope Humphrey, 
827. 

CHATTANOOGA Law SCHOOL, 130, 584. 

CHICAGO BaR ASSOCIATION, The, 555. 

CuicaGo LEGAL News, Portraits of, 
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CHILDREN, Custody of. Mother of 
Chinese girl denied her custody as 
against a missionary, 105. 

—— Right of parents to reclaim them 
from charitable institution after be- 
coming fit to have their custody, 
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CuoaTE, H.,scriptural knowl- 
edge of. Letter of J. H. Montgom- 
ery, 148. 

CuHoaTeE, Rurvs, reminiscence of, 564. 
CuurcH MEMBERSHIP, Change of faith 
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Crvit Law and common law, analo- 
gies and differences of. Address by 
Henry Denis, 28. . 

Cock RoBIn revised, 553. 
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create and govern, address by 
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CoMMERCE, Interstate. Power of 
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Common Law and civil law, analogies 


and differences of. Address by 
Henry Denis, 28. 
— The, New Jersey revives 


one of the dying glories of, and 
fines an old woman for being ‘‘a 
common scold,”’ 898. 

ComMMON SCOLD, old woman fined for 
being, 898. 

COMMUNICATIONS to spiritual ad- 
visers, whether privileged. Arti- 
cle by D. M. Cloud, 544. 

ConFEssIons, brief history and criti- 
cism. Article by John H. Wigmore, 
376. 

— to spiritual advisers, whether 
privileged. Article by D. M. Cloud, 
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by Burdett A. Rich, 242. 
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CONSTITUTION and Wake Island, 560. 
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State, 291. 
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—— in restraint of trade, anti-trust 
legislation and the doctrine against. 
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—— jurisdiction of equity for rescis- 
sion of. Article by F. M. Hudson, 
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— log-rolling, invalidity of, 137. 
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of the whole, 929. 
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and Papers. See AUTHORS. 

CONVICT-MADE GoOopDs, invalidity of 
Statute, making it misdemeanor to 
sell without label, 140. 

CopyRiGHT. Serial publication viti- 
ates copyright subsequently ob- 
tained, 927. 

CoRPORATION, alien, having an agency 
within the State, service of sum- 
mons upon, 303. 

CoRPORATIONS, consolidation of, pay- 
meat of organization tax, 462. 

— defense that stockholder was 

induced to become such by fraud, 

459. 

—— Delaware missionary enterprise. 
Letter from W. Woolley West, 794. 

—— insolvent, right of creditors to 

proceed against stockholder and also 


importation and sale of cigarettes in 
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—— liability of directors for mis- | 
statements in. certificate of incor- | 
poration, 928. | 

—— mortgage of corporate property 
by the sole stockholders, 452. 

—— one-man, 595. 

—— payment for shares in good-will, 

—— president of bank drawing checks 
to satisfy his own debt, 789. 

Corpse, unlawful possession of dead 
body, 461. 

CouNTRY JUSTICES, stories of, told at 
banquet of New York State Bar 
Association, 580. 

Court of Criminal Appeal in England, 
proposals for, 100. 

Courts and Legislatures, Our, great 
problem confronting. Article by 
Boyd Winchester, 514. 

—— how far responsible for preva- 
lence of lynching, 596. 


CoOURTS-MARTIAL in France and in 


America, effect of judgment of the 
Dreyfus case. Article by Arthur 


Ameisen, 75. 

CovENANTs running with the land, 302. 

CREDITORS’ BILL, antiquated, 432. 

CRIME, State punishmentof. Address 
by Sir William Kennedy, 731. 

CRIMINAL PROCEDURE, error in in- 
structing juriesas to mitigating 
circumstances, 101. 

CRIMINALS, how San Francisco dis- 
posed of, under regime of corrupt | 
boss-made judges, 533. 

CURFEW ORDINANCES, Validity of, 137. 

Davy, CHar ks P., the late Justice, 907. 

DamaGEs for personal injuries, re- 
lease of right of action for consid- 
eration for such release, 452. 

—— for physical injuries, actions for, 
right of examination of the body of 
the person injured, 451. 

—right of action for injuries re- 
sulting in death, 306. 

— to parents from death of minor 


child, 145. 
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Days OF GRACE as capital in trade, 
442, 

DEATH, natural, the natural right of a 
man to, 900. 

DeATH SENTENCE pronounced by 
Judge Kirby Benedict on Jose 
Maria Martin, convicted of murder 
in Taos Co., N. M., in 1858, 412. 

DEED, interpretation of, error in de- 
scription and falsa demonstratio, 305. 

DELAWARE, LITTLE, makes a bid for 
the organization oftrusts, 418. 

DEPARTMENT STORE LEGISLATION, 
773. 

DETROIT STREET decision. 
Article by Thomas W. Brown, 853. 
DictuM, THE, a new law journal, 107. 
DISBARMENT without previous convic- 

tion of crime, 925. 

DistRicT ATTORNEY, should be a 
moral man and may be removed for 
visiting disorderly houses which it 
is his duty to suppress, 599. 

Divorce, infidelity as a ground for, 99. 

DrvoRcED PERSONS, remarriage of, 
408. 

RELATIONS, noteworthy 
English decisions on, 938. 

DRAMATIC PROPERTY, State statutory 
protection of, 551. 

DREYFUS CASE, & comparative study 
of. Article by Arthur Emeisen, 75. 

—— latest developments in, 128. 

—— more about, 777. 

Dreyrus TRIAL, how it looks to an 
American lawyer, 786. 

DRUNKENNESS, judge to prisoner, 254. 

EpvucaTion and Crime, 425, 

ELECTION METHODS in Alabama. Let- 
ter from M. M. Ullman, 148. 

ELtvaTOR, personal injuries caused 
by negligence in falling down well, 
792. 

EsTOPPELS, joint judgment as, 410. 

EvIpENCE, exclamation of injured 
child while asleep not admissible, 
620. 

—— of crime of relative not admis- 
sible to impeach witness, 930. 
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eign policy, 267. 

—— our right to acquire and hold for- 
eign territory. Address by Charles 
A. Gardiner, 161. 

FEDERAL CourRT PRACTICE, discre- 
tionary power of Circuit Court to 
deny appeal, 931. 

FEDERAL Courts, jurisdiction of, 143. 

FEDERAL JUDGES holding diplomatic 
offices, 111. 

FEDERAL StTaTUTE Law, defect in, 
no adequate Federal punishment 
provided for the murder of officers 
of the United States, 896. 

FELON, convicted, statute prohibiting 
him, from practicing medicine is 
valid, 299. 

Fence, barbed wire, trespassers in- 
jured by, 593. 

FIELD, Davip DUDLEY, character of, 
572. 

FIELD, STEPHEN JOHNSON, the late, 
585. 
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FINDER of property not lost but mis- 
laid by owner, 738. 
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FOREIGN POLICY, expansive, cogent 
reasons for, 267. 
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quire and hold. Address by Charles 
A. Gardiner, 161. 
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pany law, Lord Chief Justice Rus- 
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FRENCH Law, liability of owners to 
widow of passenger lost on the 
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GARDINER, CHARLES A., portrait of, 
161. 
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GARNISHMENT Law, new phase in, 
Article by John R. Rood, 367. 

Gas, NATURAL, restraining exporta- 
tion of, 896. 

GERMAN EMPIRE, The, some features 
of new civil code of. Article by 
Arthur Amiesen, 396. 

GIBSON, CHARLES, death of, 913. 

Goop HEattH, is person who has a 
cold in, 592. 

Goop WILL, what is, 581. 

GOVERNMENT, consent of the gov- 
erned, 273. 

—— free in the British Colonies, 102. 

GoveRNorRsS, Two, story of, 430. 

— who place themselves above the 
law, 122. 

Gowns, silk, Nisi Prius judges in,120, 
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son to testify before, 99. 

HaBEas Corpus, not used as a substi- 
tute for appeal, 141. 

—— privilege of witness to refuse to 
answer questions criminating him- 
self, 925. 

HaRLAN, JAMES, the late, 892. 

HarRTER Act, recent legislation in 
the United States respecting bills of 
lading. Paper by Everett P. Wheeler, 
801. 

Hawall, constitution of the United 
States does not embrace, 912. 

HERSCHELL, LORD, death of, 270. 

HoLMEs, OLIVER WENDELL, appoint- 
ment of, as Chief Justice of Supreme 
Judicial Court of Massachusetts, 
753. 

HoMICcIDE, may the truth of a libel be 
shown on prosecution of the li- 
belled person for killing the libel- 
lant, 603. 

HUSBAND AND WIFE, can they be part- 
ners. Article by W. A. Coutts, 215. 

HypnotisM as a form of undue influ- 
ence, 565. 

IcE AND SNow, liability of city for 
accident caused by accumulation 
from melting snow on the street, 
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IMMIGRANTS, right of, to pass through 
our country in transit to their desti- 
nation in foreign countries, 104. 

IMPEACHMENT of Samuel Chase. Ad- 
dress by Alexander Pope Humphrey, 
827. 

INFIDELITY as ground for divorce, 99. 

InsuRIES, personal, caused by falling 
down elevator well, 793. 

—— resulting in death, right of action 
for damages for, 306. 

INSANITY, lawyer cured of, 424. 

INSURANCE ACCIDENT, shot by an in- 
sane person, 146. 

INSURANCE, LiFE, right of policy- 
holder to distribute share of the 
surplus, 615. 

InsURANCE, Mutual LIFE, right of 
policy-holder to distribute share of 
the surplus, 903. 

INTERNATIONAL Law, private, con- 
tracts performed at sea, by what law 
governed, 146. 

INTERNATIONAL LAW ASSOCIATION, 558. 

INTERSTATE COMMERCE, 142. 

—— some phases of. Article by 
Morris A. Sponts, 188. 

INVESTORS, education of, 767. 

JAMAICA GINGER as an intoxicant, 602. 

JAMESON RalID, curious development 
of, 926. 

JEFFERSON on the colonial system, 552. 

JupGE, trial by, and trial by jury. 
Address by Henry Clay Caldwell, 
321. 

—— Adverse comments on Judge Cald- 
well’s address on, 910. 

JupGgEs, English, some well-known, 
759. 

—— nisi prius, in silk gowns, 120. 

JUDGMENT, domestic, conclusiveness 
of, as affected by the rank of the 
court which rendered it. Article by 
Arthur M. Alger, 665. 

JUDICIAL APPOINTMENTS, Two. 257. 

JUDICIAL DECREE, novel subject of, 
258. 

JUDICIAL FETISH and superstition, 
930. 
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JuRI«s, error in instructing them as 
to mitigating circumstances, 101. 

Juriss, Mr. Jefferson’s views on, 287. 

JURISDICTION of Federal courts as 
limited by the citizenship and resi- 
dence of the parties, 480. 

Jurors, disqualification on account of 
relationship to member of a mutual 
company, 592. 

—how they reason in fixing the value 
of a child’s life, 426. 

Jury and judge, trial by. Address 
by Henry Clay Caldwell, 321, and 
see 910. 

— question for, whether person who 
has a cold is in unsound health, 592. 

—— right of trial by in proceeding by 
quo warranto, 455. 

—— thanking them for their verdict, 
448. 

—— trial by, and trial by judge. Ad- 

verse comments on Judge Caldwell’s 
address on, 910. 

—— trial by, propriety of an instruc- 
tion urging the jury to agree, 456. 

JUVENILE Court, 571. 

KENNEDY, SIR WILLIAM RANN, MR. 
Justice, and Mr. Justice Baldwin, 
890. 

— portrait of, 641. 

KouusaaT CHRISTIAN C., appointment 
of, as judge, 448. 

Korean Case of Pom Kwang Soh. 
Article by E. J. Renick, 869. 

LABOR LEGISLATION in Congress, 106. 

LaBOR TRUST, proceeding against, 100. 

LAND REGISTRATION, Massachusetts 
Court of, 136. 

LAND TITLE REGISTRATION in Mas- 
sachusetts. Article by William D. 
Turner, 42. 

LANDLORD AND TENANT, excuse that 
tenant holds over through some ex- 
traordinary cause, without design 
to renew the lease, 463. 

—— negligence of plumber employed 
by landlord, 137. 

—— noteworthy English decisions on, 
937. 
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Law, as she is writ, 623. 

— civil and common, analogies and 
differences. Address by Henry 
Denis, 28. 

Law, correction of the. Article by 
Clifford Thorn, 522. 

— English, how mercy does not 
temper justice in, 428. 

—— farewell to, 435. 

Law Reports, howto keep down the 
multitude, 288. 

Law SCHOOL, Chattanooga, 130. 

—— Chattanooga, letter from H. M. 
Wiltse, 309. 

—— interstate, on Lookout Mountain, 
750. 

Law SCHOOLS, about, 115, 551. 

—- which matriculate only university 
graduates, 427. 

Law’s DeLay, THE, a lawsuit decided 
after dragging along for 300 years, 
889. 

LawsvulT, trying on a railroad train, 
448. 

LAWYER, good, ideal of, 750. 

—— how can he argue for client whom 
he thinks wrong, 764. 

—— with a great voice which had a 
holy sound, 569. 

LawYERs, generosity of, 438. 

—— in private societies, influence of, 
413. 

— inthe South. Article by Walter 
L. Miller, 84. 

LEADING ARTICLES, ADDRESSES AND 

Analogies and differences of the 
civil and the common law, by 
Henry Denis, 28. 

Anti-trust legislation and the doc- 
trine against contracts in restraint 
of trade, by Frederick H. Cooke, 63. 

Calhoun as orator and writer, by 
Walter L. Miller, 531. 

Can husband and wife be partners, 
by W. A. Coutts, 215. 

Colonial expulsion of aliens, by W. 
Martin Griffin, 90. 

—— Ananswer, by A. H. Marsh, 246. 
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LEADING ARTICLES, ADDRESSES AND 


Papers — Continued. 

Communications to spiritual advis- 
ers, whether privileged, by D. M. 
Cloud, 544. 

Conclusions of a domestic judgment 
as affected by the rank of the 
court which rendered it, by Arthur 
M. Alger, 665. 

Confessions, a brief history and a 
criticism, by John H. Wigmore, 
376. 

Confiscation by assessments, by Bur- 
dett A. Rich, 242. 

Correction of the law, by Clifford 
Thorn, 522. 

Detroit street railway decision, by 
Thomas W. Brown, 853. 

Effect of judgments of courts-mar- 
tial in France and in America, a 
comparative study of the Drey- 
fus case, by Arthur Ameisen, 75. 

Expansion and the constitution, by 
Teichmueller, 202. 

Great problem that confronts our 
legislatures and courts, by Boyd 
Winchester, 514. 

Harter act, recent legislation in the 
United States respecting bills of 
lading, by Everett P. Wheeler, 801. 

How to control] the trusts, by Syl- 
vester Pennoyer, 876. 

Impeachment of Samuel Chase, by 
Alexander Pope Humphrey, 827. 

Injunction against boycotting, by 
Seymour D. Thompson, 885. 

John Scott and John Marshall, by 
John B. Cassody, 1. 

Jurisdiction of equity for the rescis- 
sion of contracts, by F. M. Hud- 
son, 702. 

Korean case, by Z. J. Renick, 869. 
Land title registration in Massachu- 
setts, by William D. Turner, 43, 
Legal profession in the South, by 

Walter L. Miller, 84. 

Legal restraints on modern indus- 

trial combinations and monopo- 

lies, by Lionel Norman, 499 
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LEADING ARTICLES, ADDRESSES AND 
Papers — Continued. 

Liability of municipal corporations 
as upon implied contracts, by 
Seymour D. Thompson, 707. 

New phase in garnishment law, by 
John R. Rood, 367. 

Our right to acquire and hold for- 
eign territory, by Charles A. Gar- 
diner, 161. 

Settlement tax, by James Avery Webb, 
347. 

Some features of the new civil code 
of the German empire, by Arthur 
Ameisen, 396. 

Some legal phases of the Samoan 
trouble, by Henry C. Ide, 481. 

Some phases of interstate commerce, 
by Morris A. Spoonts, 188. 

Some possible reforms in State and 
local taxation, by Frederick C. 
Fowe, 685. 

State punishment of crime, by Sir 
William Rann Kennedy, 731. 

Supreme Court of the United States, 
by Charles Hume, 641. 

Trial by judge and jury, by Henry 
Clay Caldwell, 321. 

Will a court of equity compel a 
purchaser to accept a title resting 
solely on adverse possession, by 
Francis B. Patten, 357. 

LEGAL EpucaTIon, Lord Chief Justice 
Russell on, 765. 

LEGAL PROFESSION before all, 579. 

—— in Germany, getting into, 284. 

—in the South. Article by Walter 
L. Miller, 84. 

LEGISLATION, anti-trust, and the doc- 
trine against contracts in restraint 
of trade. Article by Frederick H. 
Cooke, 63. 

—— anti-trust, inconsistency of, 902. 

—— special, remedy for, note by James 
McCabe, 276. 

LEGISLATORS, Civil service examina- 
tion for, 623, 

LEGISLATURE, power of, to change 
term of office of official chosen for 
stated term, 605. 
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LEGISLATURES and Courts, Our, great 
problem confronting. Article by 
Boyd Winchester, 514. 

LIBEL, matter irrelevant to the issue 
not privileged, 142. 

—— of manufacturer in way of his 
business, 612. 

LIMITATIONS, statutes of fraudulent 
concealment of causes of action, 
789. 

LINCOLN, ABRAHAM, in the Supreme 
Court, 418. 

—— language of the original draft of 
his inaugural message, 418. 

Liquor BusINeEss, relation of the 
common law to, 102. 

LorinG, WILLIAM CALEB, appointed an 
associate justice of Supreme Judicial 
Court of Massachusetts, 893. 

Lotus Puncu, The, poem, 103. 

LYNCHING, how far the courts are re- 
sponsible for its prevalence, 596. 

MapsTONgE, judicial sale of a, 555. 

MANDAMUS, to compel railroad com- 
pany to run separate passenger train, 
465. 

MARRIAGE performed on high seas to 
avoid law of domicile of parties, 
validity of, 139. 

MARRIAGES OF SLAVES, right of issue 
of such marriages to inherit, 601. 
MARRIED WOMEN, ancient common law 
in respect to property rights of, 

930. 

MARSHALL, JOHN, 901. 

— and John Scott. 
B. Cassoday, 1. 

MASTER AND SERVANT, obligation of 
master to provide safe appliances, 
932. 

MEDICINE, statute prohibiting con- 
victed felon from practicing, consti- 
tutional, 299. 

MEssaGks, gubernatorial, 112, 114. 

Mice, beaten on the testimony of, 
551. 

Miners, American legislation to bar 
from British Columbia, 124. 

MissourRI STATE BaR ASSOCIATION, 
meeting of, 416. 


Article by John 
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MONOPOLIEs and combinations, mod- 
ern, industrial, in the United States, 
legal restraintson. Article by Lionel 
Norman, 499. 

MONOPOLIES AND TRusTS, prohibiting 
trusts from collecting their debts 
upheld in Missouri, 618. 

MONTGOMERY, Rev. Dr.,wrestles with 
us in the spirit, 310. 

MorTGaGes, preferential liens in fa- 
vor of those who furnish recent sup- 
plies, labor, etc., 458. 

MUNICIPAL CORPORATIONS, liability of, 
as upon an implied assumpsit, 940. 
—— liability of, as upon implied con- 
tracts. Article by Seymour D. 

Thompson, 707. 

—— liability of, for accident caused by 
accumulation from melting snow on 
the street, 608. 

MUNICIPALITIES, compelling to do jus- 
tice, 561. 

MurpDeER of officers of the United 
States, no adequateFederal punish- 
ment provided for, 896. 

MURDER resulting from unlawful act, 
436. 

NaMEs, pleading by initials, 116. 

NEGLIGENCE, contributory, accident 
to foot-passengers from being near 
railway track with umbrella raised, 
475. 

—— liability for setting out fires which 
destroy the property of others, 473. 
—— liability of abstracter of title to 

third person, 607. 

—— of hired driver, responsibility for, 
791. 

—— of independent contractor, liabil- 
ity of proprietor for, 461. 

—— of plumber employed by landlord, 
137. 

NEGOTIABLE PaPER, holder may pro- 
ceed against accommodation maker 
without first exhausting collaterals, 
929. 

New HAMPSHIRE BaR ASSOCIATIONS, 
109. 

NEWSPAPER CONTEMPT CaSEs in Mas- 
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NUNC PRO TUNC ORDER after more 
than forty years, 408. 
O’CONNELL, DANIEL, addressing an 
outdoor meeting, Lord Lytton’s 
description of, 409. 
OGLESBY, RicHaRD J., the late, 449. 
Otis, GENERAL, the lawyer, 254. 
Portraits: 
Caldwell, Henry Clay, 321. 
Calhoun, John C., 481. 
Cassoday, John B., 1. 
(zardiner, Charles A., 161. 
Kennedy, Sir William Rann, 641. 
PARTNERSHIP, can husband and wife 
be partners. Article by W. A. Coutts, 
215. 
PaTENT RIGHTS and copyrights not 
subject to state taxation, 617. 
PHILIPPINE POLICY, our, 768. 
PHILIPPINES, government of, 125. 
PILLoryY and cat-o’-nine-tails in little 
Delaware, 448. 
PINGREE, GOVERNOR, of Michigan, 
annual message of, 112. 
PorEM, missing, search for, 269. 
Po.itics, lawyer in, 556. 
PRACTICE in New York, getting into, 
313. 
PRESIDENT rides in state, 99. 
PRESIDENTIAL TICKET, next, 434. 
Prize Courts, American and French, 
contrasted, 98. 
PUNCTUATION, how far it may be con- 
sidered in construing statutes, 598. 
PURCHASER, Will a court of equity com- 
pel, to accept a title resting solely on 
adverse possession? Article by Fran- 
cis B. Patten, 357. 

QUEEN’s BENCH DIVISION, one court 
abreast of its work, 101. 

RAILROAD, Street, whether within stat- 
ute relating to railroads, 465. 

RAILROAD COMPANIES, baggage injured 
in transit over connecting roads, 594. 

—— cannot give particular hackmen 

monopolies of their depot grounds, 

453. 


—— injuries to travelers at crossings, 


sachusetts, 117. 


no absolute duty to stop, look, and 
listen, 616. 
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RatLroaD CoMPANIES — Continued. 

—— liability for damages for neglect 
while property in hands of receivers, 
451. 

—— passenger’s luggage, 755. 

—— validity of statute making them 
liable for attorney’s fees in actions 
for damages by fire, 928. 

RECEIVERS, foreign, actions to reduce 
assets into their possession, 144. 

RELIGIOUS DocTRINE, change of faith 
or practice cannot be test of church 
membership, 610. 

REPRESENTATION in Congress, prop- 
osition to change the basis of, 566. 
RESTRAINT OF TRADE, contracts in, 
doctrine against. Article by Fred- 

erick H. Cooke, 63. 

RoMER, LORD JUSTICE, still agrees,889. 

Ropes, JOHN CODMAN, death of, 893. 

SaMOAN TROUBLES, some legal phases 
of. Article by Henry C. Ide, 481. 

Scap, Lorp, 98. 

ScINTILLA RULE, should it be abol- 
ished, 128. 

ScoTT, JOHN, and John Marshall. Pa- 
per by John B. Cassoday, 1. 

ScRIPTURE, quoting to his purpose, 
436. 

SERGEANTS-AaT-Law in New Jersey, 
559. 

SHERWOOD, Mr. Justice, one of the 
gems of, 554. 

SHOWALTER, JOHN W., JUDGE, the 
jate, 264. 

SHYLOocK versus Antonio, Lawyer’s 
commentary upon case of, 100. 

SLAvEs, marriage of, right of issue 
to inherit, 601. 

Sons of Oneida, Society of, 413. 

SoupaNn, British government of, 102. 

STANLEY, GOVERNOR, defense of, 309. 

StaTE Bark ASsOciATIONS, 905. 

STaTE PUNISHMENT of Crime. Address 
by Sir William Rann Kennedy, 731. 
REVISION, English method of, 

280. 

StatuTEs, foreign, copying of, 97. 

—— how far punctuation may be 
considered in construing, 598. 
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STENOGRAPHERS’ TRUST, more about, 
259. 

Srorigs from law reports, boy who 
watered the rose in the apple tree, 
761. 

STREET RatLway, power of city to 
acquire and operate. Article by 
Thomas W. Brown, 853. 

STRIKES AND BOYCOTTERS, injunction 
against, 438. 

Sun, commanding it to stand still, 
556. 

Sunpay, baseball playing on, con- 
stitutionality of act prohibiting, 
600. 

SUPREME Court of the United States. 
Address by F. Charles Hume, 641. 
TALFOURD, THOMas Noon, lawyer 

and advocate, 769. 

Tax, betterment. Article by James 
Avery Webb, 347. 

TaxaTION, effect of consolidation of 
corporations upon perpetuation of 
exemption from, 295. 

—— patent rights and copyrights not 
subject to State taxation, 617. 

—— State and local, some possible 
reforms in. Article by Frederick C. 
Howe, 685. 

— whether good-will of so-called 
foreign corporation is taxable as 
capital employed within the taxing 
State, 613. 

TELEGRAPH COMPANIES, when printed 
regulations not notice to sender of 
telegram, 609. 

TENURE of office, power of legisla- 
ture to change term of office of offi- 
cial chosen for a stated term, 605. 

TERRITORY ceded on conclusion of 
war, 282. 

TERRY, JUDGE, the late, defense of 
character of. Letter from Henry E. 
Highton, 940. 

TESTIMONY, medical expert, dangerous 
character of, theories as to inflam - 
matory rheumatism being caused by 
a sprain, 466. 

Texas, judicial system of, bole, 
branches, foliage and roots of, 104. 
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ToRRENS Law, land title registration 
in Massachusetts. Article by 
William D. Turner, 42. 

TOUTING, Soliciting cases on shares, 
467. 

TRADE-MARK, appropriating a geo- 
graphical name for. ‘‘ Elgin’? watch, 
792. 

TRESPASSERS injured by barbed wire 
fence, 593. 

TRIALS, counsel’s argument alluding 
to matters not in evidence, 476. 

Trust Estates, incorporation of, 307. 

Trust CONTROVERSY, other side of, 
562. 

Trusts and legislation against, 771. 

— and trustees, noteworthy Eng- 
lish decisions on, 939. 

—— great organizer of, 895. 

—— growth of, 429. 

— how to control. 
vester Pennoyer, 876. 

— inconsistency of 
against, 902. 

—— little Delaware makes a bid for 
the organization of, 918. 

— modern, good example of, 916. 

—— monopolistic, remedies for, pro- 
posed by the St. Louis anti-trust 
conference, 905. 

—— new way to suppress, 108. 

—— newspaper warfare against, 573. 

—— one respect in which they are 
beneficial, some good out of Naz- 
areth, 889. 

—— recent legal victories over, 915. 

— West Virginia no longer the 
spawning-pool of, 107. 

Uxttra VirEsS DOCTRINE in England, 
nonsense and injustice of, 431. 

Unpuet INFLUENCE, circumstances 
under which, presumed in the re- 
lation of father and daughter, 617. 

—— hypnotism as a form of, 565. 

VACATION, long, the, 567. 
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VENDOR AND PURCHASER, latent defect 
unknown to vendor, 926. 

—— noteworthy English decisions on 
rights of, 935. 

VirGinta ASSOCIATION, 410. 

STATE BaR ASSOCIATION, 
eleventh annual meeting, 751. 

VOLUNTARY ASSOCIATION, action in 
common name, 450. 

WakE IsLAND and the constitution, 
560. 

Wampum BE tts of the Six Nations, 
law-suit over, 897. 

War, cession of territory on con- 
clusion of, 282. 

WatTER, surface, discharge of on 
neighbor’s land, 787. 

WEBSTER, DANIEL, the Godlike Daniel, 
749. 

Wies and gowns, law against, 264. 

WILL, nuncupative, of alien. Article 
by Z. I. Renick, 869. 

—— right of an attorney to refuse to 
disclose the contents of, 110. 

WILLS AND SETTLEMENTS, noteworthy 
English decisions on, 936. 

WILLS, construction of, rule in Shel- 
ley’s case is one of land and not of 
construction, 143. 

—— varying the directions of the 
testator as to the leasing of lands, 
933. 

WISCONSIN SUPREME CouRT cuts 
through technicalities, 891. 

WIspoM OF AGEs, how mercy does 
not temper justice in the English 
law, 428. 

WITNEss, privilege of, to refuse to 
answer question criminating him- 
self, 925. 

WITNESSES, confidential communica- 
tions, 110. 

WomMEN at the bar, 749. 

— not eligible tothe office of prose- 


cuting attorney in Michigan, 890. 


